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SUMMARY OF BACKGROUND

Context

Under the Ombudsmen Act 1975, it is a function of the Ombudsmen to investigate complaints relating to matters of administration affecting persons in their personal capacity against various bodies, including the Department of Corrections (the Department).  Pursuant to this Act, the Ombudsmen have power to investigate complaints by prisoners about all aspects of their detention by the Department.

At the end of 2004 serious issues related to the treatment of prisoners came to public attention.

First, there was successful legal action for compensation by persons who had been detained as prisoners and made subject to the Behavioural Management Regime (BMR) at Auckland Prison (formerly known as Paremoremo).  The substance of the legal actions was that the BMR had been implemented in various ways that were unlawful in respect to the claimants.

The implementation of the BMR had followed serious disturbances at Auckland Prison in March 1998.

Second, there was issued publicly a report by Ailsa Duffy QC (commissioned by the State Services Commissioner) upon matters concerning the Canterbury Emergency Response Unit (CERU) of the Department.  The CERU was established in July 1999, and disbanded with effect from 1 July 2000.  The report expressed various criticisms of the manner in which the CERU was established and run, and the Department's management procedures.  The report related only to events during the currency of the CERU, and Ms Duffy stated "... the investigations I have carried out have not looked at how the Public Prisons Service operates today”.

The disturbances at Auckland Prison, the BMR and the CERU had earlier given rise to a number of complaints by prisoners to the then Ombudsmen.  The Ombudsmen considered these individually, and provided comment and opinions to the Chief Executive of the Department as was appropriate for each case.  Nevertheless, the Ombudsmen had sufficient general concerns about the BMR to remark in their 2000-2001 Annual Report to Parliament, “…there were insufficient checks and balances to ensure that the potential for unfairness would be minimised”.  They noted that the Department had implemented certain measures to remedy perceived deficiencies in the BMR.  During the investigations related to the BMR, the Ombudsmen had raised questions related to its legality and, in the light of the successful legal actions by the prisoners, this was further explained in our 2003-2004 Annual Report.

Role of Ombudsmen in Prisons

The Ombudsmen for some years have had a particular role with regard to prisons.  

Since 1995, by a protocol (regularly reviewed) between the Ombudsmen and the Department, the Ombudsmen have had a programme whereby investigating officers of the Office of the Ombudsmen regularly visit each prison.

For some years, the practice has been for each prison to be visited about once every six weeks.  Prison management is notified in advance of each visit, and prisoners are able to seek interviews to raise concerns.  Additionally, prisoners have access to a free telephone number by which they can contact our Office direct.

As part of the initial protocol, it was agreed that the Department would advise the Ombudsmen of “serious incidents”, of which deaths of prisoners and alleged assaults upon prisoners by staff were given as examples.  This principle has continued.  The definition of “serious incidents” was later refined to “serious incidents of a nature potentially affecting the safe, fair and humane treatment of offenders”.  Incidents of self harm by prisoners were included in the list of examples.  An Ombudsman or an investigating officer of this Office will often make a special visit to any prison where a “serious incident” has occurred.  Under the protocol, the Department’s investigations of deaths in custody are always monitored by an Ombudsman, and the Department’s investigations of other “serious incidents” may be monitored.

A copy of the current protocol dated February 2003 is attached at Annex 1.  A requirement for a protocol was enshrined in statute by section 160 of the Corrections Act 2004, and an amended and updated protocol is nearing finalisation.

The Penal Institutions Regulations 2000 required every penal institution to have a formal internal complaints system, and such provision is now contained in the Corrections Act.  Currently, a prisoner who wishes to raise a matter of concern is entitled to request an interview with his or her Unit Manager.  Departmental policy states that a consequent interview with the Unit Manager (or appropriate delegate) should occur within three working days.  The request and subject-matter of the interview is formally recorded in the Department's computerised records, together with the outcome.  The Department's statistics for the year 2003-2004 show that there were 6,060 interview requests (including those eventually categorised as complaints).  For 2004-2005, the total figure was 5,661.

Our investigation has indicated that most of the interviews requested were concluded in a manner acceptable to the prisoner.  This does not mean that most concerns were justified.  Many issues are successfully addressed by way of an explanation of the situation troubling the prisoner or the provision of advice.  This accords with the intent of the former Penal Institutions Regulations and current Corrections Act which state that complaints should be dealt with at the lowest and most informal level.

Prisoners also have access to a free telephone number whereby they may contact the Inspectors of Prisons.  The Prison Inspectorate, while being part of the Department, has certain statutory functions and has a degree of independence that places it to one side of the hierarchy in individual prisons.  A proportion of contacts by prisoners with the Inspectorate constitute complaints in the ordinary meaning of the word, but many contacts are made for the purposes of seeking general advice or clarification of the prisoner's position.  We understand that of 6,689 contacts from prisoners during 2004-2005, 3,218 merited the description of “complaint”.

Other free telephone numbers available to prisoners include those of the Health and Disability Commissioner and JAILSAFE.  JAILSAFE is part of the Department, and is an avenue by which prisoners and others may pass information confidentially to the Public Prisons National Office for the safety, protection or benefit of a prisoner or any other person.  Callers can leave a recorded message or speak to a designated official.

The numbers of requests for interviews and contacts with complaint agencies by prisoners must be seen against the background for 2004-2005 of an average number of 6,852 prisoners (including remands) being held at any one time.  Each of these prisoners was a potential complainant each day.

In the year 2004-2005 the Ombudsmen received approximately 3500 contacts from prisoners.  This number was broadly typical of former years.  As in the case of the Prison Inspectorate, only a proportion of these constituted complaints in the ordinary meaning of the word, as opposed to being requests for general advice.  Furthermore, some concerned issues unrelated to the prisoner’s detention.

By way of recent development, additional funding has allowed the Ombudsmen since the early part of 2005 to employ two dedicated Enquiries Officers to receive telephone calls from prisoners and to deal immediately with many inquiries and minor matters.  Numerous concerns of prisoners have proved susceptible to swift and easy resolution through informal contact by these staff direct with relevant Prison and Unit Managers.  Existing specialist prison investigators of our Office are thus able to devote greater time to examining systemic issues and complaints at the more serious end of the scale.

In accordance with the general practice of the Ombudsmen, as well as the specific protocol with the Department, a complaint or concern is not usually taken up by an Ombudsman until the prisoner has first pursued an internal remedy by seeking an interview with his or her Unit Manager.  Nevertheless, where health and safety issues are raised or there are other reasons for swift action, the Ombudsmen will raise inquiries immediately with the prison.

The recording systems of our Office allow any systemic issues highlighted by the frequency of particular types of complaint to be identified – whether or not the matters are of individual seriousness, or are taken up for formal Ombudsman investigation.

Our Office is frequently able to facilitate resolutions swiftly without formal investigation.  This, however, begs the question why prisoners so frequently have recourse to the Ombudsmen and why informal inquiry is so often effective.  Similar comment may be made in respect of the Prison Inspectorate.  The first avenue of complaint should be the internal interview request system available within each prison.  The inescapable and unfortunate conclusion is that a proportion of prisoners do not have faith in the internal prison system.  However, this lack of faith does not appear to be justified.  Where the internal interview request procedure has been followed to its end, it appears that few prisoners find it appropriate to pursue their concerns further to the Inspectorate or the Ombudsmen.

We comment on the complaints processes available to prisoners in more detail later in this report.  However, we trust that prisoner recourse to internal prison processes for minor concerns will in future be preferred, and the Ombudsmen’s role may become more and more focussed on issues of importance.

Own Motion Investigation

In the light of the above background, and the BMR and the CERU in particular, at the end of 2004 the Ombudsmen decided pursuant to section 13(3) of the Ombudsmen Act to undertake this “own motion” investigation of the Department’s current practices and procedures in relation to the detention and treatment of prisoners.  A copy of the terms of reference dated 22 December 2004 as advised to the Department is attached at Annex 2.  The terms of reference refer specifically to Auckland (Paremoremo) and Canterbury (Paparua) prisons (both male prisons).  Paremoremo prison is now known as Auckland Prison, and Paparua as Christchurch Prison.

The investigation was instituted by the three Ombudsmen, John Belgrave, Mel Smith and Anand Satyanand, but Mr Satyanand retired from Office with effect from 14 February 2005 and took no further part.

In December 2004 when this investigation was commenced, the Penal Institutions Act 1954 was in force together with the Penal Institutions Regulations 2000.  However, on 1 June 2005 the Corrections Act 2004 was brought fully into force, together with the Corrections Regulations 2005.  The background that this report canvasses must be read in the context of the law as it was in December 2004, but primarily we have had regard to the law now in force.  The effect of the former legislation is stated where it has seemed appropriate.

In tandem with legislation, the Department’s staff operate according to policy set out in the Department's Public Prisons Service (PPS) Policy and Procedures Manual (PPM) (as supplemented and updated by PPS “Circulars”).

Our consideration has primarily been directed to conditions for prisoners at prisons, and not at other temporary places of detention such as police jails or court cells.  Nevertheless, as appears below, it has been appropriate to make some reference to their use as overflows from regular prisons. 

In this regard we record that regulation 4 of the now revoked Penal Institutions Regulations and regulation 4 of the Corrections Regulations provide that for the most part the Regulations do not apply to police jails.  Police jails are staffed by the Police as opposed to Corrections Officers, and correspondingly regulation 168 of the Corrections Regulations provides that the required internal complaint system for police jails must comply with the Police Complaints Authority Act 1988.  By section 13(7)(d) of the Ombudsmen Act, the Ombudsmen have no power to inquire into complaints against “any member of the Police, other than any matter relating to the terms and conditions of service…”.

Finally, in terms of legislative and policy framework, we make mention of the United Nations Standard Minimum Rules for the Treatment of Prisoners (UNSMR) attached at Annex 3.  At this stage, we note only rule 2 of the “Preliminary Observations” which states:

“2. 
In view of the great variety of legal, social, economic and geographical conditions of the world, it is evident that not all of the rules are capable of application in all places and at all times.  They should, however, serve to stimulate a constant endeavour to overcome practical difficulties in the way of their application, in the knowledge that they represent, as a whole, the minimum conditions which are accepted as suitable by the United Nations.”
An “own motion” investigation by the Ombudsmen is not a frequent event, and is not undertaken lightly.  In this case, the public concern over issues surrounding the BMR and the CERU provided reason.  Nevertheless, it is apposite at the outset to state that we have found no general ill-treatment of prisoners or inappropriate conduct of staff of the type reflected in the legal proceedings about the BMR or in Ms Duffy’s Report upon the CERU.  The Department and its staff appear to have moved on.

PROCESS

This report is not a philosophical analysis or critique of the prison system, legislation or policy.  Rather it is an account of how we found the functional operations of New Zealand prisons.  We have taken the legislative provisions governing the system as a given, while also noting the UNSMR.  

In undertaking our investigation, we have critically examined the relevant policies of the Department and the practices and procedures intended to implement legislative requirements.  We have also felt obliged to make some general observations about the growth and potential consequences of the overall prison population for New Zealand society.

Our investigation has not considered every aspect of incarceration that may be experienced by a prisoner.  However, by drawing on our own experience and that of previous Ombudsmen, and in consultation with various other persons and bodies interested in the prison system, as a first step we identified a number of potential areas of prisoner conditions and treatment that seemed to merit particular attention.  These are discussed individually below.

We selected a number of serving prisoners for interview from those known to us in the course of our work, and in consultation with certain outside bodies.  The prisoners to whom we eventually spoke specifically consented to discuss aspects of the corrections system with us, and did so in confidence.

We interviewed prisoners at Auckland Prison (East and West Divisions), Mt Eden Men’s Prison, Auckland Central Remand Prison (ACRP), Christchurch Prison (for men), Christchurch Women's Prison, Rolleston Prison, Arohata Women’s Prison and Wanganui Prison.  We spoke to a total of 35 prisoners.  These included long-term, short-term (not more than two years) and remand prisoners.  A significant proportion of the prisoners had experience of the prison system over a number of years in different institutions throughout the country.
We did not inquire into the ethnic background of prisoners to whom we spoke, and did not select prisoners for interview on that criterion.  However, we are satisfied we saw a representative range of European, Maori and Pacific Island prisoners.

To place the prisoner interviews in context, we inspected all of the institutions at which the interviewed prisoners were resident.  We also visited court cells at Wellington in which prisoners are held from time to time, and Mel Smith visited court cells in Christchurch.  John Belgrave visited Rimutaka prison.  Aside from this, we already had some familiarity with New Zealand prisons through our normal investigative work of prison complaints, and our monitoring of “serious incidents” in prisons.
We progressed to conducting interviews with a range of staff of different levels of rank and experience, and with different functions within the prison system.  Again, these persons provided input in confidence.  Twenty-nine staff members were interviewed in depth, and we spoke more casually to other staff in the course of our inspections of the various prisons.  Staff came from the same prisons as prisoners whom we had interviewed.
At the time of our visits to ACRP and interviews of prisoners and staff, the prison was managed under contract pursuant to provision in the Penal Institutions Act.  ACRP was integrated into the Department with effect from 12 July 2005.

We note specifically that the principal trade unions for Corrections Officers, namely the Corrections Association of New Zealand (CANZ) and the PSA were invited to provide input to our investigation.

Finally we record our appreciation for the assistance provided to us during this investigation by Quenten Ford of our staff.

PRELIMINARY COMMENT AND OBSERVATIONS

It might be argued that prisoners forfeit many rights by their status as prisoners.  Insofar as imprisonment results in loss of freedom and requires conformity with the necessities of custodial security, that is inevitable and appropriate.  However, it is not the function of the penal system, or of those having care or custody of prisoners, to render that loss of freedom more unpleasant by abusing lawful powers deliberately or by ignorance, or by exercising unlawful power.

The purposes of the corrections system as set out in section 5 of the Corrections Act include contributing  “to the maintenance of a just society by …ensuring that… custodial sentences… are administered in a safe, secure and humane, and effective manner”.  We also note Article 10(1) of the International Covenant on Civil and Political Rights (ratified by New Zealand subject to certain Reservations), which states:

“All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person”. 

Our role was not restricted to the foregoing parameters, but the words are appropriate to describe the broad considerations that we had in mind at the outset of our investigation.  

We began from a neutral standpoint, and did not assume from the nature and volume of prisoner complaints that matters were likely amiss in the Department.  We were conscious that a proportion of complaints by prisoners made to us are not substantiated formally or informally, and that the natures of prisons and many prisoners are conducive to a complaint culture.

We confined our consideration to issues which we perceived to have current relevance.  We have not examined matters that we deemed to be of historical interest only.

It has not been necessary for us to become involved in resolving personal divergences of view.  There was a high degree of accord between all interviewees on matters of general relevance, and in particular no significant differences in the views and perceptions of prisoners and front-line staff.

In speaking to us, some prisoners raised complaints that seemed to merit specific inquiry.  Those complaints have been dealt with separately as part of the usual business of the Ombudsmen.

Finally we refer to the Ministerial Committee of Inquiry into the Prison System “Prison Review Te Aro Hou : The New Way” 1989 under the Chairmanship of Sir Clinton Roper.  That report tends to reinforce our present conclusions in areas where the subject-matter overlaps, and indicates that certain grounds for concern in the prison system have existed for a long time.

PERCEPTION OF PRISONS
Nelson Mandela remarked:

“No-one truly knows a nation until he has been inside its jails.  A nation should not be judged by how it treats its highest citizens but how it treats its lowest ones.”
Prisoners are persons whom the judicial system has decided should be removed from normal society.  The conditions of detention under which prisoners are held in any New Zealand prison, and particularly those held in high security, are not those that would be welcomed by any free persons for themselves.

By way of example, Auckland Prison East holds prisoners in conditions of high security.  It is a prison that is showing its years.  The prisoners occupy blocks consisting of 12 small cells with little natural light.  Unless artificial lighting is on, they are dark.  Unlock hours to a large extent are confined to the “landings”.  These are no more then narrow corridors without seating that run the length of those 12 cells.  The shower blocks consist of two tiny concrete cubicles at the end of that line.  Meals are normally taken on those landings or in the cells.  There are toilets in the cells. 

The lack of occupation for prisoners is a general and significant problem.  This is exemplified by Auckland Prison East.  We asked prisoners there about the adequacy of unlock hours.  One commented that there was no point in long unlock hours as there was nothing to do.  Another said that there was “no work, nothing to do…. just talking about the same things day in and day out year on end”.

We were told by prisoners that many of their number are prescribed medication to assist them with the stress of being held in custody.  While we are not experts, our immediate feeling was that this would be entirely understandable.  We understand that the proportion of prisoners with a history of mental health problems is significantly higher than that in the general community (“National Study of Psychiatric Morbidity in New Zealand Prisons 1999” – commissioned by Department of Corrections).  By way of a snapshot example we were advised that as at 1 August 2005 approximately 7% of the prison population in Rimutaka prison was on psychiatric medication.

For the future, we were told that the Ministry of Health is in the process of undertaking a Prison Health Survey.  We trust this will highlight any health issues that can be attributed to the fact of incarceration, as against the personal susceptibilities of prisoners that would have emerged as health problems in any event.  Nevertheless, whatever the position, there needs to be an appropriate and professional response.

“TO REDUCE RE-OFFENDING”

As part of its strategic focus, the Department states that it "contributes to reducing re-offending through changing offending behaviour by providing targeted rehabilitative and reintegrative initiatives" (Annual Reports 2003-2004 and 2004-2005).
The policy approach of the Department is set out in its Integrated Offender Management process (IOM).  At the time of its inception in 2000, IOM was declared to be “a more effective way of reducing re-offending” (see Integrated Offender Management – an explanation, December 2000”).  The broad objective of IOM is the focussing of resources on prisoners most likely to benefit.

A contribution to the reduction of re-offending is an obvious desirable key purpose or outcome of the corrections system.  Nevertheless, from all persons that we interviewed (including prisoners and staff), there was a unity of criticism, reinforced by our own observations, about the low levels of rehabilitative and productive activities that exist to make such contribution.  The unremitting boredom and monotony faced by many prisoners of all categories was a constant theme of the responses to our inquiries.  The lack of meaningful occupation has transpired to cast a long shadow over the work of the Department, and it is one that does no credit to the New Zealand corrections system.  Enforced idleness does not in our view provide any contribution to a reduction of re-offending.
One may ask the question, which ex-prisoner is likely to be the better neighbour?  A prisoner who has spent ten years mostly confined to a cell with little or nothing to do; or one who has spent that time learning to get up in the morning and to follow a pattern of learning and work?  We believe the latter, and that answer to be a matter of common sense.

Consistent with this, rules 71, 77 and 89 of the UNSMR provide:

“71(3) 
Sufficient work of a useful nature shall be provided to keep prisoners actively employed for a normal working day.

(4)
So far as possible the work provided shall be such as will maintain or increase the prisoners’ ability to earn an honest living after release.

(5)
Vocational training in useful trades shall be provided for prisoners able to profit thereby and especially for young prisoners….
77(1)
Provision shall be made for the further education of all prisoners capable of profiting thereby… The education of illiterates and young prisoners shall be compulsory and special attention shall be paid to it by the administration…

89
An untried prisoner shall always be offered opportunity to work…”
For a significant majority of prisoners, there is no meaningful work available in prison industries.  The few tasks on the prison floors such as cleaning and distribution of food occupy few prisoners for comparatively little time.  In any event, this work can hardly be described as rehabilitative.  Workshops and industries where prisoners may learn skills as well as engaging in productive tasks are scarce.

The output of prisoners in the prison workshops that we visited appeared to our untutored eyes to be of good quality.  From casual conversations as we passed through, there seemed to be a pride by both prisoners and supervising staff in that quality.  Staff engaged in the provision of employment were dedicated to their tasks, but were themselves frustrated by the lack of work-skill opportunities for more prisoners.

Statistics – Trends in Prison Musters

The 2003 “Census of Prison Inmates and Home Detainees” provided a snapshot of prisoners within the prison system as at 20 November 2003.

Whether the corrections system is succeeding in reducing re-offending may in part be assessed by reference to statistics reflecting the number of times persons are returned to prison.  The 2003 Census recorded that 58% of sentenced prisoners had a previous "custodial episode", and that 16% had served more than five previous custodial sentences.  Paragraph 1.2 of the Census states:

“…this year’s total [of inmate numbers] reflects a 47 percent growth since 1991 (not counting the home detainees).  There has been a greater proportional increase in remand numbers over sentenced, and of course, since its introduction in 1999, a steady increase in home detention numbers. 

Other trends noted include:

· Proportionally fewer inmates serving shorter (less than 12 months) sentences, and more inmates serving longer sentences.

· A gradual increase in the proportion of inmates who have more than 10 previous custodial sentences…."

The total prison muster (including remanded prisoners) on the day of the 2003 Census was 6,240 prisoners (5,095 sentenced and 1,145 remanded), whereas at the 2001 Census it was 5,780 prisoners (4,918 sentenced and 862 remanded).

In the year 2004-2005, the average daily prison muster was 6,806 (5,559 sentenced and 1247 remanded).  The current national musters are at an all time high.
In terms of trends in offending, it is necessary to look only at numbers of sentenced prisoners.

In the last five years, the average sentenced prison muster has fluctuated between 4,973 in 2000 and 5,559 in the year to 30 June 2005.  This period appears to have been one of comparative relative stability in the sentenced prison population, in that between 1995 and 2000 the average musters increased from 3,986 to 4,973.  Nevertheless, they must be read subject to the qualification in the following paragraph.
In November 2004, the Ministry of Justice published a Report “Conviction and Sentencing of Offenders in New Zealand 1994 to 2003”.  This is a substantial document with considerable statistical content.  While figures fluctuated in that decade, there was overall a relentless rise of persons held in custody.  With reference to the figures quoted in the previous paragraph and the suggestion of “comparative stability”, the Report comments that the numbers should be considered in the light of section 97 of the Sentencing Act 2002 which created a presumption in favour of granting leave to apply for home detention for sentences not exceeding two years; and a subsequent amendment by the Sentencing Amendment Act 2004 that removed that presumption with effect from 7 July 2004.

(In the year before the Sentencing Act came into force, the average number of people serving home detention at any time was approximately 200.  In the last quarter of 2003, the home detention muster averaged 600.)

Consistent with the overall figures, “Conviction and Sentencing of Offenders in New Zealand 1994 to 2003” shows in that period:

· cases resulting in custodial sentences rose from 7,360 to 8,540, (despite some 25,103 being sentenced in 2003 to community work under the Sentencing Act 2002).  In percentage terms, custodial sentences rose from 7% of cases to 8.6%.

· the overall average length of custodial sentences (having allowed a multiplying factor of 1.5 times the non-parole period for life terms and preventive detention) increased from 12.9 months to 16 months.  The non-parole periods imposed for life imprisonment sentences increased by a similar proportion from 10.3 years to 13.5 years.

· the average muster of sentenced prisoners rose from 3,823 to 4,996, and of remand prisoners from 552 to 1,090.  Thus the total average muster of all prisoners rose from 4,375 to 6,086.

· average time spent in custody on remand rose from 47 to 64.2 days.

For remand prisoners, the Report shows that in 2003 only 50.4% of persons spending a period on remand in custody ultimately received a custodial sentence.

In November 2004, the Ministry of Justice forecast that the prison muster would continue to grow.  While its forecasts were qualified due to the uncertain impact of recent legislative change (and indeed any future legislative initiative), it would seem appropriate to take note of them.  The “best-estimate” forecasts were that by 2010, the average number of sentenced male prisoners would grow by 12% to 5,870, and remand male prisoners by 24% to 1,530.  Sentenced female prisoners over the same period were forecast to grow by 15% to 380, and remand female prisoners by 33% to 100.  Thus, by 2010 the total number of forecast prisoners was 7880.  As of 14 October 2005, the actual total was 7,460.

New Zealand has (according to the Department’s “Statement of Intent for 2005-2006”) 155 prisoners per 100,000 of population, compared with 117 for Australia and 141 for England & Wales.  The Department’s Annual Report 2004-2005 shows a further rise in New Zealand’s rate to 164 per 100,000 of population.  This is not a comparative statistic in which New Zealand as a country can take any pride.

Our investigation relates to imprisonment and prison issues.  However, in the context of the preceding paragraphs in this section and our concern (which is clearly shared by others) about the significant and seemingly inexorable increase in prison muster numbers, we make brief comment about non-custodial sanctions.

New Zealand had an enviable international reputation for the development of innovative non-custodial sentences.  The courts embraced the range of sentencing options as realistic and acceptable alternatives to imprisonment.  Nevertheless, over the past decade the use of supervision and work-related community sentences has reduced very significantly (see “Conviction and Sentencing of Offenders in New Zealand 1994 to 2003”).  (“Work-related community sentences” were defined to include periodic detention, community service and community work sentences.)  The reasons for this change are unknown to us.  However, the fact of that change, when related to problems of prisoner numbers, seems to raise important policy issues that require attention.  We consider the matter is of sufficient importance that we should make a recommendation in respect of it.

We recommend that the Department (consulting the Ministry of Justice as appropriate) reviews its management of community-based sentences (as defined in the Sentencing Act) insofar as this falls within its responsibilities, and as part of the work:

a) 
examines why there has been a reduction in the use of these sentences;

b) 
assesses whether there are any policy changes with regard to the implementation of these sentences that would be beneficial.

The growth in prisoner numbers is not within the power of the Department to control directly.  However, it does seem relevant to note from the “Statement of Intent for 2005-2006” that in 2001-2002, 26.1% of prisoners released had within 12 months been reimprisoned and 42.1% had been reconvicted.  For 2002-2003 the percentages had grown to 28% and 42.3% respectively.  The Department’s Annual Report for 2004-2005 shows further small increases to 28.9% and 42.6%.  These percentages are proportions of growing numbers of sentenced prisoners.
The number of prisoners giving Maori as their ethnicity is disproportionately high in comparison to their representation in the general population.  The 2003 Census (Table 2-4) showed Maori comprised a total of 48.7% of sentenced prisoners whereas Maori comprise only approximately 14.5% of the general population.  In the period 2004-2005, the proportion of Maori prisoners remained high at almost 50%.  The figures indicate that there is a particular lack of success as regards Maori within the justice system as a whole, despite policy initiatives by the Department in that area and the Department’s considerable amount of published documentation.  

In its “Statement of Intent for 2005-2006” the Department mirrors its recent Annual Reports by saying:

“The Department contributes to reducing re-offending through changing offending behaviour by providing targeted rehabilitative and reintegrated initiatives, including education, work experience and skills".

In another section, the Department says:

“The Department has strongly embraced the philosophy of offender rehabilitation and reintegration to reduce re-offending.  A range of services target offenders’ motivation to change…”
Sadly, from our interviews, and again reinforced by our own observations and information that we gathered, prisoners themselves do not see the Department as succeeding in the way that it seems to perceive for itself.  Significantly, neither do front-line staff.  Furthermore, we do not see that the ultimate figures demonstrate great success for the Department.

We quote the foregoing figures with caution, as many factors may contribute to the prison population – not least of which are the detection and conviction rates, and the current judicial approach to sentencing as influenced by legislative change.  As the Department commented in its “Statement of Intent 2005-2006”:

“Measurement of progress can be intrinsically difficult because outcomes are often influenced by factors beyond an individual agency’s control”.

Nevertheless, there should be no pretence so as to avoid facing the reality.

Our investigation has examined the Department’s “current practices and procedures in relation to the detention and treatment of inmates”.  However, it has been appropriate to go beyond issues of direct physical treatment.  If the practices of the Department are inadequate in terms of contributing satisfactorily to the rehabilitation of offenders, that itself is contrary to the principles that should underpin imprisonment.  In this regard we refer to rules 58 and 59 of the UNSMR “Guiding Principles” which state:

“58 
The purpose and justification of a sentence of imprisonment or a similar measure deprivative of liberty is ultimately to protect society against crime.  This end can only be achieved if the period of imprisonment is used to ensure, so far as possible, that upon his return to society the offender is not only willing but able to lead a law-abiding and self-supporting life.

59. 
To this end, the institution should utilise all the remedial, educational, moral, spiritual and other forces and forms of assistance which are appropriate and available, and should seek to apply them according to the individual treatment needs of the prisoners."
In summary, the Department has set itself high and appropriate ideals.  We take no issue with the manner that it has expressed itself or its declared intents as reflected in its published research (which is substantial), and in its “Statement of Intent 2005-2006” in particular.  Nevertheless, while a casual reading of the Department’s published documents might suggest it is substantially meeting those ideals and intents for prisoners, our conclusion is that this is not the case.

DEATHS IN CUSTODY

A death in custody is a matter of great concern where it arises from anything other than natural causes, or if there is any suggestion that appropriate and timely medical care was not provided.

We considered whether our investigation should embrace this issue.  However, any death in custody is already investigated in depth.  Not only is there an investigation by the Prison Inspectorate monitored by an Ombudsman, but there will also be a Coroner's inquest.  Furthermore, by the former section 40 of the Penal Institutions Act and the present section 183 of the Corrections Act, the death of any prisoner must be reported to the Police.

In the circumstances, we decided that deaths in custody should be regarded as specific events deserving of individual inquiry, and should not be included as a topic in this investigation which is concerned with matters of general application.  This is not to say that serious questions have not arisen in the past, and may not do so again in future.  The Ombudsmen have previously made recommendations to avoid repeat events, often to the effect that there should be more rigorous application of laid-down procedures.  We will continue to maintain an active role.  

Having said that, there is one matter arising from deaths in custody that merits comment.

Under the protocol between the Department and the Ombudsmen, an Ombudsman monitors any death in custody investigation by the Prison Inspectorate.  At the conclusion, a copy of the Inspectorate report is given to the Ombudsman.  However, there have been instances where the length of time taken by the Prison Inspectorate to complete reports has been unacceptably long.  (In this context we note that although a Coroner will inquire into unnatural deaths, the Coroner’s functions have no bearing on the length of time that an Inspectorate investigation may take.)

As at 1 July 2005, of the 26 investigations completed by the Prison Inspectorate since January 2003, 12 were completed in less than four months, and 19 in less than six months.  Seven took between six and 12 months.  In commenting, the Department said that of the longest investigations, some were particularly complicated and one had to await the outcome of a police investigation.

We were advised that the Prison Inspectorate has been under pressure of work in the light of rising complaint volumes and some staffing absences.  Furthermore, investigations of deaths and serious complaints with likely implications for prisoner safety are given priority.  (By contrast, some deaths will occur by patently natural causes.)  As at July 2005, we were told that staffing shortages had been addressed, and investigation of deaths had been given additional weighting as against other tasks.
We regard prompt investigation of deaths in custody by the Department as highly important, and in recent times there has been improvement in the speed with which Prison Inspectorate investigations have been concluded.  We consider that our normal monitoring will adequately serve to keep under review the proper handling of such events.  In this context, as the ability of our Office to solve minor issues more swiftly has been improving with increased resources, we should be able to increase our examination of this crucial area.

OTHER ISSUES

(1)
Prison Conditions
Legislation and international conventions set out certain minimum standards of conditions for prisoners, but in practice these minima are likely to be bettered.  In the circumstances, we did not regard it as conclusive of satisfactory treatment that legislative minimum requirements were met, but considered whether prisoners were treated equably and fairly throughout the corrections system.

Our consideration was limited to that which is practicable.  The architecture and design of any given prison inevitably affects what may be offered to prisoners in that location.  Physical facilities in some institutions are better than in others.

Our following comments are not intended to detract from the principle that the Department may reasonably depart from usual standards for reasons special to an individual prisoner or situation, provided always that legislative and recognised international requirements are met.

Minimum conditions and normal privileges are set out in legislation and PPM.  They provide for entitlements to the basic necessities for life and health, to receive visits and communicate with persons outside the prison (including legal advisers) and to possess certain property in cells.  A right of association with other prisoners is effectively granted, unless removed for particular reason.
Stipulated minimum conditions can be of limited benefit to prisoners if the prisoners are unaware of their rights.  Accordingly, the Corrections Act and the PPM provide that new prisoners shall be inducted in a manner that will ensure that they are familiar with prison rules, their entitlements and the general prison routine.  The importance of the induction procedure is underlined by rule 35 of the UNSMR which requires certain information about prison rules and processes to be provided to prisoners.

The PPM provides, “Each prisoner's induction interview is systematically completed within three working days (72 hours) of admission to a prison”.  In confirmation that the process has been conducted properly, the Department requires checklists to be completed.

It is further required that “the induction interview identifies immediate issues relating to each prisoner’s physical, social, cultural and accommodation needs and the needs of differently-abled prisoners”.

With specific reference to health, it is required:

(a) 
“All remands and newly sentenced prisoners are screened by a health professional within 4 hours of reception and receive a full health assessment within 24 hours of reception”; and

(b) 
“Relevant aspects of a prisoner’s health needs are incorporated in the Sentence Plan”.
The PPM provides that new prisoners are interviewed with the object that relevant explanations are provided according to each individual’s level of intellect and understanding.  As part of the process, a booklet “First Days" is supplied to prisoners – with differing versions for male and female prisoners, given that their physical needs are different.  This sets out basic information in a simple way which the majority of prisoners will be able to understand.

Furthermore, new prisoners will ordinarily also be shown a video, “First Days”.  This video was made in 1998 and in certain respects is out of date.  Nevertheless, it remains informative.  We understand that use of the video is currently under review. 
We consider it highly important that the induction process is effective, not only to ensure that prisoners do not lose their rights through ignorance, but for the avoidance of unnecessary friction that may occur if prisoners misunderstand prison procedures.

It did not appear from our inquiries that there is any general problem in the induction system operated by the Department.
(1.1)
Unlock Hours

Section 70 of the Corrections Act in substance repeats previous legislation in permitting prisoners one hour of physical exercise per day, other than for prisoners engaged in outdoor work.  While one hour may seem little, the Corrections Act is consistent with the UNSMR.
It is the practice of the Department to permit greater periods of unlock hours than the one hour minimum for exercise, and most prisoners will have the benefit of that.  However, as appears below in other sections, we are concerned about the lack of facilities to enable prisoners to use such time productively.

The Department provided us with average daily unlock hours for remand and sentenced prisoners at differing prisons, although such figures must be interpreted with caution.  In a small prison, for example, a few prisoners with low unlock hours will have a disproportionate effect on the overall average.

On the face of the Department’s figures, average unlock hours suggest that most sentenced prisoners are out of their cells for most of the day.  However, this conceals the regular lockdown hours that arise due to staff breaks for meals or training, or particular events in prisons that remove supervising unit staff for other duties.

Furthermore, unlock hours should not be confused with opportunity for meaningful activity or recreation.  For those in higher security, unlock means only the opportunity to move from the small enclosed area that is the prisoner’s single cell to an enclosed landing or other area where they may associate with other prisoners.  For those in minimum security, unlock generally means the opportunity to go into open air to meet with their fellow prisoners of that unit.

In the circumstances, we viewed the best test of the adequacy for unlock hours to be the perceptions of the prisoners themselves.  Taking a broad view, prisoners did not complain to us about the overall regimes and accepted the practices that applied.

Our routine work shows that individual prisoners are not slow to complain about short unlock hours if they consider themselves to be unfairly treated.  Usually, however, shorter than customary unlock hours prove to have arisen for transient operational reasons, or because of circumstances personal to the particular prisoner.

In the circumstances, we have no recommendations with regard to unlock hours.  We consider that any complaints that arise may be assessed on an individual basis.

(1.2)
Non-availability of Normal Facilities

In recent years it has regularly occurred that insufficient prison cells with normal facilities have been available for prisoners.  In response to this situation, prisons may use cells without the facilities normally required by legislation.  As part of any overflow arrangements, police jails and court cells may be employed, and rarely, if ever, will this accommodation be of a similar overall standard to that of a regular prison.

There is legal authority for the use of such cells in that (substantially repeating earlier legislation):

a) 
by the Corrections Act, the Minister of Corrections may designate any place as a corrections prison or police jail; and

b) 
the Corrections Regulations permit cells without the normally required facilities to be used "if the chief executive is satisfied that it is not practicable in the circumstances to avoid using those cells".

Prisons have cells without normal facilities for use in special circumstances.  For particular reason, it may be necessary to place a prisoner in a segregation cell, known under the former Penal Institutions Regulations as an isolation cell.  There are also cells known as “punishment cells”.  Not all of these segregation and punishment cells have all of the usual facilities installed because they are used for prisoners at risk of self-harm where items of potential danger should not be present; and for prisoners who have been ordered to suffer loss of privileges.

(“Privileges” are defined in regulation 158 of the Corrections Regulations in the context of forfeiture or postponement of privileges as punishment for disciplinary offences.  Prior to these Regulations, relevant privileges were set out in the PPM.)
Towards the beginning of our inquiries, we were informed by the Department that cells in police jails and court cells were the only cells without normal facilities used for prisoners entitled to them.  However, contradictory information reached us with regard to Christchurch prison towards the conclusion of our investigation.  Upon further checking it appeared that the Department had initially wrongly advised us.  From 1 January 2005 to 14 October 2005, 101 prisoners were placed in Christchurch punishment cells due to lack of normal cells being available.  These punishment cells do not have electrical outlets for television or radio, and are thus not of the same standard as regular cells.  Having said that, the Department views the use of these cells as preferable to police jails and court cells, and on an overall view we would agree provided that otherwise the prisoners suffer no detriment in their conditions.

We were disappointed on two fronts.  First that the Department had provided information that was wrong; and second that the use of punishment cells indicates that unsatisfactory cells are employed more often than would appear from statistics dealing only with police jails and court cells.

For the purposes of this report we had insufficient time to inquire into prisons other than Christchurch, but intend to pursue the matter further with the Department during our future routine work.

We asked the Department to provide an overview of police jails and court cells.  While standards vary, it appears that many have no shower blocks, and prisoners must be conveyed to prisons for showers.  Many have no fitted beds and prisoners sleep on the floor on mattresses.  It is often necessary for prisoners to share cells, and the small size of the cells limits the amount of personal property that prisoners can have.  Exercise facilities are generally lacking or unsatisfactory.  Visits for lawyers and special visitors such as Ombudsmen can be accommodated, but there are no adequate visiting facilities for families.  Accordingly, prisoners must be taken to prisons for private visits.  

As previously noted, the Department is responsible only for court cells, and the Police are responsible for police jails.

Of court cells in eight regions, none have natural light.  Shower facilities in the blocks are limited, and in three regions prisoners have to be transported to local prisons for showers.  Without attempting a full analysis, none of the cells have general power points, mirrors, desks with seating or shelves – all of which are ordinarily required.

Police jails are largely exempt from cell requirements specified in the Corrections Regulations.  While we understand that this is a practical response to the architecture of police buildings, we doubt that Parliament envisaged regular and extended use of police jails for sentenced prisoners.

We comment below under (1.7) on issues arising from overcrowding and insufficient normal prison capacity.

(1.3)
Visitors

Private Visitors

Rights for prisoners to receive private visitors are set out in legislation.  By private visitors, we mean visitors other than those who have a statutory right to visit prisoners such as Ombudsmen and Members of Parliament.  Separate provision is made for visits by legal advisers.

The statutory minimum entitlement is for each prisoner to receive one private visitor each week for a minimum duration of 30 minutes.  In practice, this minimum is often exceeded.
Prisons may put in place convenient administrative arrangements for visiting, and take steps necessary to maintain the security of the prison.  Current legislation requires visitors to be approved, permits their identifying details to be obtained, and permits visitors to be searched.
In the ordinary course of events, visits take place in a supervised communal area where very limited contact is allowed between prisoner and visitor.  There is no barrier between visitor and prisoner, but only brief embraces are normally permitted at the start and finish of each visit.  The Department states that contact is limited to try to prevent the smuggling of contraband, and to avoid embarrassment to other visitors (including children) by excessive displays of affection.

The visiting areas themselves are anything but comfortable according to those that we inspected.  Seating often consisted of four small plastic stools without backs, bolted to a low table and attached to the floor.  We would not regard it as suitable for elderly or frail persons.  Where padded seating was available, it was liable to be ripped or vandalised.  Some visiting facilities consisted of a shared long table, where visitors and prisoners sat on opposite sides and could have no privacy for their conversations.  There were few facilities for small children to amuse themselves.  We accepted accounts that we received to the effect that noise in some visiting areas could become overwhelming.
There is also a procedure for non-contact visits in booths where prisoner and visitor sit in an enclosed cubicle with a transparent barrier between them, and no physical contact is possible.  Non-contact visits may be stipulated as a penalty consequent on unlawful drug use, or where there is a fear that unauthorised items might be passed to or from the prisoner, but the circumstances are such that it is felt the visitor need not be banned altogether.  Non-contact visits may also take place where there is particular reason for a visit, but circumstances have not permitted normal arrangements to apply.  This may occur, for example, where there has been insufficient time to approve a visitor for a new prisoner.

A person wishing to visit a prisoner may for cause (as set out in legislation) be excluded from the prison and prohibited from future visits for a period up to 12 months.  This power is exercised at first instance by an authorised officer of the prison concerned.  A prohibited visitor has the right to seek a review by the Chief Executive of the Department.  This review function has been delegated to the Senior Inspector of Prisons.  The usual right to complain to an Ombudsman also exists, but as a matter of practice an Ombudsman will not take up such a complaint unless the option of requesting a review has first been exercised.  On the basis of the complaints that reach us, we perceive no systemic problem in the manner that prisons or the Senior Prisons Inspector on review are undertaking visitor prohibition assessments.

The consistent complaint we received from higher security prisoners during this investigation was that all visits are effectively “non-contact”, albeit not undertaken in booths.  In Auckland Prison, for example, this means that all higher security prisoners see their visitors at a long table, separated from the visitor by a transparent screen about 50 centimetres tall.  One prisoner observed that “a touch of the hand is a big thing”, and claimed the lack of such physical contact had contributed to a fellow prisoner’s depression and suicide.  Another complained that it was inhumane that prisoners who had simply yielded to the temptation to try to kiss their children were put on a charge.  The foregoing non-contact type of visit is separate from booth visit restrictions, and is a permanent arrangement in the relevant units.

A further common complaint concerned the attitude of staff towards private visitors, especially at the time of entry when visitors were liable to be searched for unlawful items.  More than one prisoner said that the process was made so humiliating or intimidating for visitors that the prisoner did not want children or elderly relatives to visit.  In this regard, it is important to recognise that visitors should not be categorised as having a status equivalent to recidivist prisoners.  Most visitors will be entirely respectable and law-abiding folk.

Nevertheless, items of contraband are discovered on visitors.  Nationally, for 2004 there were 384 instances of drug seizure, and 196 instances of weapons being discovered.  This indicates that a close watch upon visitors is appropriate.  The number of instances is not huge in proportion to the prison population, but this may well be a tribute to the fact that the procedures of the Department are an effective deterrent.
We were also made aware of usual strip searching of prisoners after visits.  Most prisoners accepted this as reasonable, even though quite understandably they did not like it and (correctly) considered that staff did not like it either.  One remarked that prisoners allowed contact visits could have “a nice visit, cuddle the wife and bounce the children”, and have it all “screwed up” by the unpleasantness of the strip search at the end.  

The Corrections Act directly permits strip searching after visits.  Although policy rightly states that discretion should be exercised, in practice virtually all prisoners will be strip searched after private contact visits.  We comment specifically on strip searching below at (2.2).

We asked the Department about the productiveness of the strip searching procedure in terms of detecting forbidden items.

The Department was not able to provide the numbers of occasions that strip searching after visits revealed contraband.  While records of searching of prisoners exist, it appears it is not possible to identify from computer records which positive searches followed visits.  However, the Department was able to point to regular detection of attempts by visitors to smuggle contraband.  In the circumstances, we regard it as appropriate for the Department to maintain a corresponding close surveillance of prisoners, and that it is not unreasonable for frequent strip searching to take place after visits.

Despite the consistent criticisms voiced by prisoners with regard to visits as outlined above, historically relatively few complaints about the visiting process have been received by the Ombudsmen.  Nevertheless, from those that are received it appears that they fall largely into four categories.

a) 
That there has been an excessive delay in approving a particular visitor.  These have generally been susceptible to swift informal resolution.

Instant access to a prisoner by a would-be visitor is not normally possible due to the prior approval process that is (properly) required.  Nevertheless, under the Corrections Regulations, prisons can and do make special provision where the Prison Manager is satisfied that there are “exceptional circumstances”.
b) 
That a particular visitor has been unjustly excluded or prohibited from the prison.  Most of these complaints do not proceed beyond the review procedure by the Chief Executive of the Department.  As indicated above, we perceive no systemic problem in the Department’s administration of the process.

c) 
That only booth visits have been allowed.  These are usually resolved by clarification to the prisoner of why booth visits have been imposed.  

d) 
That Corrections Officers have shown discourtesy towards a visitor or otherwise behaved in a manner that is demeaning to a prisoner in front of a visitor.  These complaints are infrequent, and are difficult to determine satisfactorily in that the matter usually comes down to one person’s word or perception against another. 

We are not satisfied that the relative infrequency of this category of complaint should necessarily be taken as an indicator that all is generally well.  Having received input from a number of sources, we are more inclined to the view that the lack of complaints may well result from an attitude of resignation and acceptance by visitors and prisoners alike.

Having said that, from our discussions with senior staff, the need to maintain proper standards in this area is a matter of which the Department is very conscious.  It appears that local managements are alert to the possible problems, and that they are trying to remedy any deficiencies that may be observed.  We do not feel it is necessary to comment further. 

Other Visitors

We are not aware of any problems involving the access of persons with a statutory right to visit.  These include Members of Parliament, Justices of the Peace and persons described in the Corrections Act as “statutory visitors”.  “Statutory visitors” include Ombudsmen, Prison Inspectors, members of the Human Rights Commission and consular representatives.
Occasionally, problems have been brought to our notice by prisoners regarding visits by legal advisers for which there is special legislative provision.  However, these complaints have tended to turn on their own facts, and to relate to transient administrative difficulties.  We are aware of no systemic problem with regard to visiting of prisoners by legal advisers.

We have been made aware that prisons (as arranged on an individual prison basis) permit schemes run by local volunteer lawyers, whereby the lawyers visit the prisons and speak to any prisoner free of charge about any legal problem that the prisoner may have.  Legal concerns of prisoners go beyond the reasons for their incarceration, and extend into family and general civil areas as may the concerns of any free person.

Although legal aid may be available for assistance with significant legal problems, many initial legal inquiries will not merit such a grant.  Furthermore, there are practical difficulties in prisoners gaining preliminary interviews with lawyers operating on a commercial basis.  Put bluntly, it will often not be worth the while of a lawyer to visit a prison for a likely trivial matter; and in any event most prisoners are unlikely to be able to afford to pay any meaningful fee.  For this reason, voluntary lawyer schemes in our view fulfil a useful purpose in ensuring that prisoners are not deprived of the civil rights available generally in the community.

We are aware of no difficulties being placed by prisons in the way of volunteer lawyers wishing to participate in free advice schemes for prisoners.  However, the New Zealand Law Society did submit that some form of government assistance should be available to support the schemes.  Whether this is appropriate is beyond our functions to comment.

(1.4)
Telephone calls

Legislation entitles each prisoner to make one outgoing telephone call of up to five minutes duration each week.  (Young prisoners under the age of 18 years are entitled to a second call.)  This is aside from separate rights of the prisoner to telephone his or her legal adviser, and persons such as an Ombudsman.
The Corrections Act provides that prisoners must pay any telephone call charges themselves, except where legislation provides otherwise.  The system operates in practice by the use of pre-paid cards for land-line telephones.  Prisoners are not permitted to possess cellphones.

The Corrections Regulations permit certain free telephone calls by a prisoner to an Inspector or Ombudsman, and also certain calls to the prisoner’s lawyer.  A Prison Manager also has discretion to permit a particular free call.  Save as envisaged by legislation, the Department is not funded to provide free telephone calls for prisoners.

Conditions may be placed upon a prisoner's use of the telephone, and it is policy that approval is required for each prisoner to call the particular numbers of his or her choice.  Correspondingly, it is required by policy that the relevant persons outside the prison should have agreed to receive calls from the prisoner concerned.  Unrestricted use of the telephone would enable prisoners to harass victims or witnesses, or otherwise engage in unlawful conduct.  Prisoners are permitted to have a maximum of ten approved personal numbers, and individual calls are by policy restricted to 15 minutes.  Some numbers will be placed on a generally prohibited list, such as those known to be gang headquarters or TAB outlets.  Some other numbers (such as certain 0800 numbers) are generally approved for all prisoners.  Prisoners may also have the telephone numbers of their lawyers added to their approved lists.

The complaints received by the Ombudsmen in relation to telephone access relate for the most part to slowness in approving particular telephone numbers, particularly when the number is a cellphone.  Cellphone numbers are regarded with particular caution due to obvious scope for deceit as to the identity of the true holder of the telephone.  We regard it appropriate for complaints of delay to be dealt with on an individual basis, and do not perceive any systemic problem.

Complaints are also made by prisoners that they have been denied facilities to telephone their lawyers.  Almost without exception these turn on prisoners seeking to use the telephone at times when it is administratively inconvenient to the prison.  What is reasonable in any particular case will depend on the individual circumstances.  Staff have to be available to arrange calls, and other duties may properly take temporary priority.

We cannot say that there is never a legitimate problem in a prisoner being able to contact a lawyer.  However, we perceive no systemic problem in the Department’s processes.

The prisoners to whom we spoke voiced no common complaints about telephone access, save that in some units it was said that there were insufficient telephones for the number of persons held.  The general practice is that prisoners may have 15 minutes for each call session, but, allowing for lock-up periods, only a limited number of time-slots for each telephone are possible.

In the circumstances we asked the Department about its policy on the ratio of telephones to prisoners.  We were told that it is not funded to provide “a telephone service for prisoners”, and telephones are provided on a commercial basis under contract to a service provider.  This meant the telephone provider decided on the initial location of telephones, and that the provider had the right to remove telephones if any were “under-performing”.

We were surprised that there was no Departmental policy on the ratio of telephones to prisoners, and that in effect the provision of adequate facilities has been abdicated to the commercial judgment of a telephone provider.  We consider this to be unsatisfactory.  At the moment, however, we understand the options before the Department are to seek increased funding or to increase telephone charges to prisoners if more telephones are to be installed.

Assuming reasonable physical access to a telephone exists, there remains a practical difficulty for prisoners who are transferred away from their home area.  Toll calls are expensive, if not impossible, for prisoners of limited means.  It seems to us unfair that a prisoner who may be transferred against his or her will for reasons not associated with security or rehabilitative needs should for practical purposes have contact with family and friends limited.  The situation is liable to occur when a transfer becomes necessary by reason of the prisoner’s institution becoming full to capacity.  As indicated above, a Prison Manager may allow a prisoner a free call for particular purposes, but our understanding is that such free calls are rare.

While we accept the principle that prisoners should normally pay charges for telephone calls, we are of the view that in the circumstances outlined in the previous paragraph, prisoners should be assisted to keep in contact with family and friends.

Save as indicated above we consider that there is no systemic problem of prisoner access to telephones, and that any complaint should be considered on an individual basis. 

We recommend that the Department:

a) 
establishes and implements a policy for a minimum ratio of telephones to prisoners;

b) 
(under Prison Manager discretion permitted by the Corrections Regulations) gives policy consideration to providing prisoners with some free telephone calls to approved numbers of family and friends when they are transferred from their home area for reasons not associated with security or rehabilitative needs.
(1.5)  
Recreation and Sport

Access to recreation and sport is a privilege which should ordinarily be available.  However, such access depends upon unlock hours, availability of supervisory staff and the architecture and design of the prison.  We discovered undesirable and unexplained variations between prisons.
In most locations we inspected, there appeared to be a dearth of adequate opportunity for recreation and sport.

Where gymnasia were available (and they were not available in all institutions we visited), there often appeared to be a lack of equipment rendering the facilities of little or no use.  In other places, facilities existed but were simply not made available to prisoners.  In terms of other possible exercise or activity, little or nothing was organised for prisoners.  Even the supply of basic equipment such as basketballs or rugby balls for yard activity seemed very limited.  It was explained that balls are liable to have a short life due to the concrete yards and surrounding razor wire.  At one institution, it appeared that prisoners had to use rolled-up clothing as a ball.  A gym at the same institution was not open to prisoners.
An example of good recreational facilities was found at ACRP.  Not only was a gymnasium available, but an instructor in order that prisoners might use the facility productively.  This was unique among the institutions we visited.

We are aware that the provision of gymnasia has been portrayed by some as a luxury to be viewed on the same footing as fitness-centre membership in the community.  We do not regard it as such.

Prisoners and staff both made the point that physical exercise is good for relieving stress.  In part this is a matter of personal health.  Lack of opportunity for exercise, particularly when there is so much unutilised time, is liable to have a detrimental effect on the mental and physical well-being of prisoners.  However, it is also a matter of good order within the prison.  As one prisoner commented, if prisoners cannot “work out” to relieve stress, they are liable to get into fights or “take it out” on staff.

Opportunity for physical exercise is even more necessary when the factors of unemployment and other lack of constructive activity are considered.

Rule 21(2) of the UNSMR provides:

“21(2) Young prisoners and others of suitable age and physique, shall receive physical and recreational training during the period of exercise.  To this end, space, installations and equipment should be provided.”
The relevance to health is underlined by rule 26(1)(e) of the UNSMR which provides:

“26(1)
The medical officer shall regularly inspect and advise the director [of the institution] upon:

(e)
The observance of the rules concerning physical education and sports, in cases where there is no technical personnel in charge of these activities”.

Neither legislation nor PPM provide specifically for “technical personnel in charge” or medical oversight of physical education and sports as envisaged by the UNSMR.  There is only general provision in the PPM for relevant persons to ensure the safety of activities, and a general requirement by the Corrections Regulations for medical officers to “advise the chief executive [of the Department] of any health and safety issues…”.

We asked the Department about the provision of recreation.  At the time of our investigation, it appeared that the prison regions had different systems of recording recreation and sport.  For example, one region only maintained records for activity that took place in front of a tutor, and another region only had records where the activity included an attendance register.  We understand that for the future, the Department’s record keeping will be standardised.

In the circumstances, we have been unable to make a fair comparison of prison regions or to reach any reasonable estimate of recreational hours nationally.

(To illustrate the problem, the total number of hours of recreation formally recorded by the differing systems amounted to some 100,000 nationally for 2004-2005.  Split between the average prison muster of approximately 6,800 (including remands), the number of hours of recreation for each prisoner would be miniscule – just over 15 minutes per week.  It would be wholly misleading to base any comment on such a calculation.)

In the circumstances, we decided that we should assess the matter by our own observations and the personal input of both staff and prisoners.  As stated at the outset of this section, we found ourselves in no doubt that opportunities for sport and recreation are seriously deficient.

We view the lack of recreational facilities as one aspect of the failure by the Department to provide adequate occupation for prisoners, as we have discussed elsewhere in this report.

In commenting for the purposes of this report, the Department accepted that there are “major challenges” in the area of recreation and sport.  It has said that it intends to review the facilities available for recreation on a national basis during 2005-2006.

An aspect of recreation is access to books.  The libraries in prisons that we saw in certain institutions were not impressive with regard to their content.  At Wanganui prison, for example, there was no library, but a mobile monthly library service.  One unit at Wanganui had no library service “because of the high throughput and relatively short stay of accused prisoners there”.  This is not a criticism of staff, and at Auckland Prison we were impressed by the enthusiasm and efforts of personnel dealing with the library.

We consider that access to a reasonable selection of reading material is essential for prisoners who spend much of their time locked in cells.  Most prisoners will in practice have access to television, but we do not consider that standard television programmes should be regarded as fully satisfying all reasonable intellectual and recreational needs.  Except in punishment circumstances, in our view confinement of a prisoner without opportunity of mental stimulus amounts to ill-treatment.

We are told that the Department has “identified” various “initiatives” with regard to the provision of library services.  However, it has said that it “is currently unable to fund additional library services from within baselines”.

Rule 40 of the UNSMR provides:

“Every institution shall have a library for the use of all categories of prisoners, adequately stocked with both recreational and instructional books, and prisoners shall be encouraged to make full use of it”.

We have not been able to undertake a survey of all prisons, but it would appear that New Zealand may not be fully compliant with the UNSMR.

We recommend that the Department:

a) 
reviews the recreational opportunities available to prisoners with a view to their extension in the interests of the health of the prisoners, and good order within prisons;

b) 
ensures that recreational facilities are similar in all prisons;

c) 
takes whatever steps are necessary to ensure that reasonable library facilities are available to all prisoners in accordance with the UNSMR.

(1.6)
Prison Clothing and Bedding

We received a consistency of complaints about prison clothing.  The picture was of a lack of clothing in good order.  Much clothing was said to be second-hand and of poor quality.  It was repeatedly said that where good clothing was made available to a prisoner, it would go missing during laundry; and poor items would be substituted.  The complaints about clothing included lack of pyjamas resulting in prisoners having to sleep in their day-wear; and lack of clean clothing due to insufficient changes being available.

Within certain limits, prisoners are permitted, and indeed are expected, to supply their own clothing from their own resources or through family and friends.  Some prisoners, however, are not able to do so.  One long-serving woman prisoner commented that the Department had become her care-giver and should take proper care of her.  This prisoner said that her clothing came through the good offices of the Salvation Army, and it has to be said that she presented as sufficiently shabbily dressed to arouse sympathy.  The problem is not confined to women prisoners, and we saw a variety of men who (with reason) complained about their poor state of attire.  We consider that such a condition is demoralising, and does nothing to encourage that self-respect which is necessary for rehabilitation.

The point was made that some prisoners have no alternative but to appear before the Parole Board in poor clothing, which they fear is liable to give a bad impression and operate to the detriment of their case.

There were also some complaints about lack of adequate warm clothing.

Some problems with clothing are caused by the prisoner community.  Items are misappropriated or damaged.  Nevertheless, while we accept that this is liable to be a significant problem, it is not a reason for inaction.

The Department has advised us, “If a prisoner has insufficient clothing of their own, the Prison Manager must provide clothing or footwear on request by that prisoner, as long as the manager is satisfied that the request is reasonable”.  This is largely a recitation of regulation 68(2) of the Corrections Regulations, save that the regulation does not contain the qualification “If a prisoner has insufficient clothing of their own”.  Irrespective of the theoretical position, the fact remains that by our observation inadequate clothing is provided for some prisoners.  We regard this as a fundamental human rights issue, and, whatever the practical difficulties, one that must be addressed in a more efficient manner.

We note rule 17(1) of the UNSMR that provides:

“17(1) Every prisoner who is not allowed to wear his own clothing shall be provided with an outfit of clothing suitable for the climate and adequate to keep him in good health.  Such clothing shall in no manner be degrading or humiliating.”
Similar to the question of clothing is the matter of bedding.  We received a few reports to the effect that bedding is of an unsatisfactory standard.  However, taking an overall view, we consider that any complaints about bedding may be dealt with on an individual basis, and it is unnecessary for us to make any general comment in this report.

We recommend that the Department reviews its clothing policy and facilities.  One option may be the provision of standard prison overalls and other items.

(1.7)
Overcrowding

Few complaints were voiced by prisoners about overcrowding in prisons, if what is meant by overcrowding is too many prisoners in the one cell or living area for acceptable conditions.  However, by our observations, prison conditions in all older higher security units are extremely cramped and cannot be described as pleasant in any sense.  Recently constructed cells in new buildings are better, but, even so, no occupants would be in any doubt that they were indeed in prison.
With regard to the size of cells, the Department has advised us that cell sizes vary between 8 and 12 square metres, from a single cell with no shower to a paraplegic cell with shower, and to a twin cell (two singles rather than bunks).
Nevertheless, in recent times prisons have been filled to virtual capacity, and this does give rise to overcrowding issues in a broader sense.  The Department’s Annual Report for 2003-2004 states that the average occupancy during the year was 96%, although for the last two months of the year it exceeded 100%.  According to the Annual Report 2004-2005 the average occupancy for that year increased to 99%, with court and police cells in regular use.  Both Annual Reports comment that “the optimum rate of prison utilisation is considered to be between 85 and 95 percent”.

It is self-evident that occupancy should normally be less than 100% if the Department is to cater for routine fluctuations in the musters of prisoners.  The precise number of prisoners for each prison area cannot be known on any day until the courts have determined all sentences and bail.  Furthermore, some spare capacity will be required to allow for prisoners who for particular reasons may require to be segregated or to be accommodated in other than standard conditions.
Facilities of all types will be stretched as maximum capacities are neared, and stress is liable to build as opportunities for personal space and quiet diminish.  Prisoners and staff were agreed that stress through crowding was liable to cause difficulties in human relationships, and possibly emerge in violence.  That in fact appears to be occurring.  Difficulties compound as individual prison managements struggle to manage the maximum musters without satisfactory spare space, and to handle problems associated with lack of available work and recreational opportunity.

The Department has installed double bunks in certain cells originally designed for one prisoner.  We were told that this measure was intended for “disaster recovery purposes”, as would be required if a prison were to be closed by a fire and it became necessary to transfer the prisoners.  However, these cells are now used to meet acute accommodation problems.  This can hardly be regarded as a desirable response to large musters.  Both past and present Regulations provide that “as far as practicable in the circumstances, prisoners must be accommodated in individual cells”.  The Regulations are consistent with rule 9(1) of the UNSMR which states “...it is not desirable to have two prisoners in a cell or room”.

An excess of prisoners in a particular prison is commonly termed “a muster blow-out".  It will result in a transfer of existing prisoners to other institutions – often at short notice.  We receive numerous complaints about such transfers.  However, there is nothing that an Ombudsman can do beyond ensuring that all relevant factors have been taken into account by the Department when deciding which prisoners should be transferred, and which should stay.  The PPM clearly sets out appropriate considerations that must be taken into account by those deciding transfers.

Muster blow-out should not be seen as a failing of the Department.  Ultimately, there is a finite number of beds in prisons.  Efficient forecasting and planning may mitigate any problems, but the number of persons refused bail or sentenced to imprisonment by a particular court on any given day is beyond the Department’s control, as is the capacity of local prisons.  There are, of course, policy options which may alleviate, or at least stem, the problem, but those are matters for the government and not for comment in this report.  We have commented earlier about the sharp decline in use of community-based sentences.

At times, the only available solution to a muster blow-out will be to move a prisoner to a police or court cell.  These cells are not designed for detention for more than a very short period of time, and will not offer the facilities of a regular prison.

The Department acknowledges that it is not desirable to have prisoners in such accommodation, and as far as possible it rotates prisoners out of court cells every three days.  Rotation is not simple as many prisoners need special facilities for security or other reasons, and there will be a limited pool of prisoners who are able to be moved.  Consequently some prisoners may be accommodated in court cells longer than three days or more frequently than others.

The position is different with regard to police cells by reason of legislation that applies.  By the Corrections Act, a prisoner may be detained for up to seven days in a “police jail”.  The prisoner may be detained for a further 14 days on an authorisation being issued by the Chief Executive of the Department.  Further extensions may be authorised by a Visiting Justice.

Where a prisoner is received from a police cell, the Department has said that it “endeavours” to keep the prisoner in a regular prison for at least three days before rotation out to a court cell.

By way of overview, we attempted to discover the extent to which individual prisoners may have spent long or repeated periods in police or court cells, but the Department does not keep these statistics.
Nevertheless, some information was available in respect of “police jails” through the number of extensions beyond seven days authorised by the Chief Executive.  As at the date of our inquiries in September 2005, the Chief Executive had issued (nationally) 97 extensions for the month of August 2005; and 94 extensions between 1 and 22 September 2005.  (No additional extensions had been authorised by a Visiting Justice.)

The number of extensions provides some indication of the extent of use of police jails, but the fact an extension was issued does not necessarily mean that the prisoner spent the entire period of the extension in the police jail.  Furthermore, there could be special reasons for electing to retain a prisoner in a particular police jail, such as proximity to home or court.  However, the number of extensions does show that use of police jails over and above the anticipated routine maximum of seven days was frequently exceeded following the commencement of the Corrections Act.

The pressure upon prisoner accommodation was highlighted in press reports of late October 2005 to the effect that in Auckland some prisoners were temporarily accommodated in prison vans parked in public streets until places in court cells were made available in the evening.  This was a short-term measure that was discontinued, but the fact that it was ever necessary is worrying.

The overall use of temporary accommodation has fluctuated considerably.  In September 2004 there were a total of 3,614 “bed nights” in police cells, and 2,331 in court cells.  In May 2005, the totals were 3,520 and 2,109 respectively.  The low point during that period was in February 2005, when there were 921 bed nights in police cells and zero in court cells.  In September 2005, there were 3,612 bed nights in police cells and 1,244 in court cells.  The number of bed nights required for overflow increased by 1,009 during October 2005, totalling 3,898 in police cells, and 1,967 in court cells.
Where young persons of 17 years and under are ordered to be detained in custody, ordinarily they will be held at youth justice facilities.  However, there are a limited number of beds available, and in the case of overflow it appears that there is no alternative but to use police cells.  The limited facilities at police stations render them particularly unsuitable for young persons.  We record this for the sake of completeness since the Department of Corrections has no responsibility for detainees in the custody of the Department of Child, Youth and Family Services, and neither are police cells within its jurisdiction.

The Department’s management plan for court cells states that they are not to be used for young prisoners.

A substantial increase in the capacity of New Zealand’s prisons has recently been in train.  On 21 April 2005, the Minister of Corrections announced that there would be an additional 670 beds available by October 2005.  The Department subsequently advised us that by October 2005 it was “expected” additions to regular prison accommodation would render the use of police jails and court cells unnecessary.  Unfortunately, police and court cells remain in use.  The total prison musters have continued to grow, and (by way of snapshot) as at 14 October 2005 there were 7,460 prisoners to be accommodated, of which 208 were in police jails and court cells.  
We do not regard police or court cells as satisfactory accommodation for serving prisoners.  However, we noted during our visit to Wellington court cells in particular that the Department’s staff were clearly doing their best to minimise the effect of the difficult conditions upon prisoners.

1.8
Cell Conditions

We receive a number of complaints about cells being too hot in summer and too cold in winter.  It is only in some of the newer prisons that there are modern systems by which both heat and cold may be managed efficiently.  For the rest, the Department may only do its best with the architecture that is in place.

Cold may in principle be managed by additional clothing, and in most institutions by the commencement of general heating.  Mt Eden, however, has no system for heating cells.

The issue of excess heat in summer is more difficult.

In order to cope with heat, prisoners are normally entitled to have their own fans but are required to supply them at their own expense.  Prisoners who are unable to do so must suffer any extremes of high temperature without alleviation.  We regard this as unsatisfactory.  We consider that fans should be available for all prisoners at times of excess heat, and not merely permitted for those able to afford their own.  Lest this be seen as a luxury, we stress that cells are small and many have limited natural ventilation.  From personal experience of visiting, our own prison investigators confirm that some cells become stiflingly hot and oppressive.

The Department has advised us that it has “Facility Standards” which provide a guideline that cell temperatures for standard cells should be in the range of 16-22 degrees Celsius; and for observation cells and cells used temporarily for violent prisoners, a range of 18-22 degrees Celsius.  

In this context, we note rule 10 of the UNSMR that states:

“10
All accommodation provided for the use of prisoners and in particular sleeping accommodation shall meet all requirements of health, due regard being paid to climatic conditions and particularly to cubic content of air, minimum floor space, lighting, heating and ventilation”.

Ultimately, the Department must do the best it can with the architecture with which it has to work and, save in relation to fans, we have no recommendations.

In commenting upon this matter, the Department has said that funding issues would arise with regard to the supply and replacement of departmental fans, and in certain prisons with regard to the installation of power points.  If that is the case, funding should be addressed.

We recommend that where temperatures exceed relevant policy guidelines, the Department provides fans for prisoners who do not have their own (subject to safety considerations).

(1.9)
Food

Section B.04 of the PPM (Catering – Performance Standards) provides:

“6.
Prisoners do not eat meals in cells, except in special medical, operational or punishment circumstances”.

It seems to us that there is good reason for this.  In our view prisoners are entitled to eat at tables in civilised dining conditions.  If nothing else, individual cells contain toilets and this renders them unsuitable in our opinion.

While circumstances vary at different institutions, there are a number of prisons where some categories of prisoner have no dining room.  At Auckland Prison East, for example, certain prisoners have no dining hall available for breakfast or lunch.  Accordingly, as we have previously recorded, they have to eat either in their cells or on the landing outside (which is no more than a corridor) where there are no seating facilities.  During our visit to Wanganui prison, we similarly noted that some prisoners are obliged to eat in their cells.

Communal dining facilities can present security problems, as where there are rival gang factions to be accommodated, or where segregation and other needs must be taken into account.  However, where such difficulties constitute a permanent situation, arrangements should be made to deal with that.  We do not consider it is satisfactory to regard the matter as insoluble or to do nothing.  For prisoners permanently to eat meals in cells is not within the spirit or intent of the PPM, and rightly so.

With regard to the quality and variety of food, opinions by prisoners varied and we are not able to express any general views.  Certainly there was not a chorus of complaints that food was patently inadequate in quality or quantity.  However, contrary to the implication of some media articles that we have read, we are satisfied that food provision is not unduly generous.  We do note that the Department has measures in place to ensure that reasonable nutritional requirements are met.

Nevertheless, one repeated concern was the long period between the evening meal and breakfast the following morning.  Typically, the evening meal would be provided at about 4.30pm.  We regard that as resulting in an unreasonably long time before breakfast.  We were told that prisoners would either have to rely on purchases from the canteen (which not all can afford), or save all or part of their evening meal for later at night, to stave off hunger pains.  We consider it inappropriate that prisoners should have to adopt such means.  

It is provided by PPM that there should be no more than 14 hours between the evening meal and breakfast, unless food for supper is provided.  The 14 hours was apparently regularly exceeded.  During the course of our investigation, we discovered that the provision for supper was being met by the provision of extra rations at the evening meal, but these were not always distinguished from the regular evening meal servings.  Accordingly, prisoners would not necessarily identify the extra rations as supper.  It transpired the matter was already under review.  As at November 2005 the Department advised us that it intended to provide separately wrapped supper rations with evening meals in appropriate cases, and that the change would be implemented during December 2005.
We recommend that the Department:

(a) 
puts in place measures to ensure that prisoners are not obliged routinely to eat meals in cells;

(b) 
implements its proposal to provide separately wrapped supper rations with evening meals if the period before breakfast will likely be more than 14 hours.

(1.10)
Family / Whanau Days

Prisons permit “family/whanau days” where there is a general visiting and intermingling of prisoners of a unit and visitors, and special food or other facilities may be allowed.  It was evident from our interviews that these occasions play an important role in maintaining the family and social relationships that may easily founder for a prisoner.  These days are more than a recreational privilege.  They provide humanitarian benefits for the prisoner, and may also have re-integrative benefits which will ultimately advantage society as a whole.

The Department, rightly in our view, regards such days as important.

It transpired, however, that there is no central policy but the holding of these events is for the discretion of individual prisons.  This allows significant differences between prisons.  Thus, for example, (as at September 2005) we were told that in the previous 12 months Christchurch prison had scheduled 27 family/whanau days, whereas Rimutaka prison had scheduled two.  Both prisons are large, with (at the time of our inquiries) Christchurch holding up to 780 prisoners, and Rimutaka a maximum of 672.

Twenty-seven family/whanau days for Christchurch prison does not mean that any one prisoner was able to attend all 27 days.  We understand that typically a maximum of five days per year may be organised for any particular unit of a prison.)

It appears that variations between prisons in the number of family/whanau days arise in part from differences in the facilities available and the types of prisoner held.  Organisational logistics may properly have their place.  However, we consider that what is a highly important privilege to both prisoners and their families/whanau should be consistently administered throughout the prison system.  Fair treatment of prisoners involves equity in all prisons as far as possible for prisoners of similar security classification.

We recommend that the Department develops policy and guidelines for family/whanau days to ensure reasonable equity for prisoners of similar classification throughout the prison system.

(1.11)
General Punishment

Prisoners at some institutions complained that general punishment had been imposed upon their entire unit as a result of the actions of one or a few of their fellow prisoners.  It appeared that general punishment was imposed inconsistently between prisons, and between units of the same prison.
For example, a complaint was made that because one prisoner in a unit was found in possession of drugs, a family/whanau day for that unit was cancelled.  However, in another unit of the same prison where drugs were found, a similar family/whanau day proceeded.

Under the previous heading we discussed family/whanau days and noted that Rimutaka only scheduled two such events in 12 months.  We are told that one of these days was cancelled “due to the number of positive urine tests received”.  

We do not regard a prison as a place that should be run like an old-fashioned junior school, with blanket punishments on a whole class.  If individual prisoners have transgressed, it is normally proper only for those individuals to be punished as may be appropriate.  The law and policies relating to prison disciplinary offences are there for that purpose.  We do not say that there can never be circumstances where the general behaviour of a unit may merit a general cancellation of a privilege.  However, such instances in our view should be the exception and should be clearly justified.  Prisoners are not responsible for their fellow prisoners, and any implication by the Department that prisoners should exercise discipline informally between themselves is fraught with danger.

We recommend that the Department develops policy to prohibit general punishment of a whole unit or class of prisoner save in specified circumstances.

(1.12)
Incident Reports

The Department necessarily holds a great deal of information about individual prisoners.  Any prisoner has the right to access that personal information under the Privacy Act 1993 and to seek correction if appropriate.  If access or correction is refused, the prisoner may complain to the Privacy Commissioner.  In practice, however, many prisoners may be ignorant of their rights.

We were told that an Incident Report on misbehaviour that does not merit a formal disciplinary charge may be made on a prisoner.  An example given to us by one prisoner was an occasion of alleged bad language used towards a Corrections Officer.  The prisoner claimed that prisoners are not always advised of such entries on their records, and the first that they learn of them is in reports to the Parole Board.

We were concerned that a prisoner might be taken by surprise by adverse personal information.  While the Privacy Act confers certain rights of correction, a prisoner will have great difficulty challenging adverse reports that may relate to matters occurring a long time before.  Indeed, the passage of time may render effective challenge impossible if relevant staff have left the Department.  It seemed to us that it would be unfair if a prisoner might have to face an adverse Incident Report at or immediately before a Parole Board hearing.

The Department confirmed that Incident Reports relating to prisoners may be compiled.  It said that while a prisoner will “often” be advised of the content by the staff member concerned, there is “no requirement for staff to proactively disclose Incident Reports to prisoners”.  Nevertheless, there would be “further opportunity” for prisoners to learn of Incident Reports “when they discuss File Notes with their Case Officers through Active Management”.

With regard to Parole Board reports, the Department said that a prisoner would have the opportunity to raise any concerns during preliminary discussions about what was proposed for his or her report; and that in every instance a copy would be provided to the prisoner three weeks in advance of the scheduled Board hearing.

Our concerns were not allayed by the response of the Department.  We consider that a prisoner should have the opportunity to respond to an Incident Report promptly, while events are fresh in the minds of all involved.  Corrections Regulations provide that any charge for a disciplinary offence must be laid “promptly” (normally within 7 days maximum under threat of dismissal of the charge).  Laying a charge is done by the prisoner being given written notice of it.  We see no reason why an Incident Report about a prisoner should not similarly be disclosed “promptly” to a prisoner – certainly if the content could be used later to the prisoner’s prejudice.

We recommend that in order that prisoners may exercise their rights under the Privacy Act, the Department:

a) 
discloses promptly to the prisoner any personal information about him or her placed in an Incident Report unless it is considered there would be a valid reason to refuse a request for it under the Privacy Act;

b) 
if it considers there would be a valid reason under the Privacy Act to refuse a request for the personal information, advises the prisoner of this in accordance with the Act;

c) 
advises promptly the prisoner of the right under the Privacy Act to seek a correction of any personal information contained in an Incident Report.

(2)
Searching and Use of Force

Legislation contains provisions relating to searching and the use of force.  In particular, it is provided that Corrections Officers shall not "deliberately act or speak in a manner likely to provoke" a prisoner.  The Department has interpreted this for staff as requiring them “to consider carefully how they speak and interact with inmates”.

(2.1)
Cell Searching

Legislation provides for the searching of prisoners’ cells for particular cause or general security reasons.
A prison is an environment in which some searching must be carried out.  However, a prisoner's cell is effectively his or her home in which the prisoner will expect a degree of privacy as to both person and property.  Indeed, in prison vernacular a cell is often known as a prisoner’s “house”.  It may be argued that a person forfeits such rights by virtue of his or her status as a prisoner, but that is not the reality of how prisoners see their situations; and neither is unrestricted forfeiture consistent with human dignity.

We took the view that the searching of a prisoner's cell is a potential means of intimidation and humiliation.  However, we received only a few complaints in the course of this investigation, and these related to exceptional instances where certain staff were said to have left cells in an unnecessary mess.

The burden of prisoners’ statements to us was to the effect that searches were carried out with due respect, and without gratuitous disruption.  Furthermore, it appeared that very few complaints are made by prisoners through the internal prison complaint system about the manner of cell searching.

At the outset of our investigation it had been suggested that cell searching was used as a means of harassment of prisoners.  However, our inquiries did not support this allegation.

We consider that any complaints in this area should be considered on an individual basis, and that it is not appropriate for us to make any specific recommendation in this report.  The matter does, of course, form part of the general issue of “Staff / Prisoner Relations” that we consider below under (6).

(2.2)
Personal Searching
Over the years the Ombudsmen have received a number of complaints about the searching of prisoners, often in regard to “strip searching”.

In part, the decision whether to search a prisoner and the manner of that search is a matter for the discretion of the custodial staff at the time.  However, legislation sets out the circumstances for particular types of search, and in particular for what is defined as a “strip search”.  It is provided that a person carrying out any search of a prisoner must "conduct the search with decency and sensitivity and in a manner that affords to the person being searched the greatest degree of privacy and dignity consistent with the purpose of the search".  Nevertheless, strip searching especially is liable to be a humiliating experience, which may be exacerbated if the prisoner concerned is not cooperative.

In the interests of preserving dignity, PPM provides that a prisoner being strip searched should not be “put in a position where more than half of their body is naked unless good reason justifies otherwise”.

We regard it as self-evident that if staff misuse their powers (deliberately or through ignorance), searching of prisoners can be oppressive and improperly intimidating.

Strip searching is common in that (despite the existence of discretion) in practice virtually all prisoners undergo this procedure after private contact visits.  We commented upon this under (1.3) above.  We reiterate that neither prisoners nor staff welcome strip searching, and we would expect nothing else.  However, insofar as the procedure can be done in a manner that is not demeaning, the overwhelming majority of prisoners said that it was done “properly”.

Complaints previously before the Ombudsmen have shown some misunderstanding by some Corrections Officers of the rules on strip searching.  The Department has endeavoured to deal with such occurrences by issuing appropriate general instructions and reminders to all staff.

It is our conclusion that currently there is no systemic problem with regard to personal searches of prisoners that are performed.  We consider that any complaints in this area should be considered on an individual basis, and that it is not appropriate for us to make any specific recommendation in this report.

(2.3)
Use of Force

The Corrections Act provides that physical force used upon a prisoner shall be no greater “than is reasonably necessary in the circumstances”; and that as soon as practicable afterwards the prisoner “must… be examined by a registered health professional unless that application of force is limited to the use of handcuffs of a kind that have been prescribed for use as a mechanical restraint".

In the course of our investigation, longer-serving prisoners alleged that there was often improper use of force in years gone by.  However, for the most part there was a consensus among the prisoners that currently there are no general concerns with the use of force.  Indeed, force appears to be used rarely and is likely to occur only spontaneously where there has been a sudden outburst of violence by a prisoner.

A non-spontaneous use of force could occur when a prisoner refuses to obey a lawful order such as to vacate a cell, and carefully considered action may be taken.  However, both prisoners and staff said that great efforts were made by negotiation to avoid the need for force.  The use of negotiation is encouraged by PPM, and reinforced by training.  Staff viewed this policy of “de-escalation” as highly effective.  It was evident that no staff welcomed becoming involved in a violent incident.

In deciding whether to employ force in any given situation, much depends on the discretion of staff at the scene.  In assessing any subsequent complaints, there can be significant difficulties in trying to second-guess the propriety of restraint action after the event.  The Department, however, has instituted a policy for camera surveillance both generally and for “non-spontaneous” uses of force, which provides some protection for prisoners and for staff against false claims.

“C&R” (Control and Restraint) is the expression commonly used by prisoners and staff alike to refer to the approved manual system for controlling violent or resisting prisoners.  It seems to have become elevated in persons’ minds to a topic of its own, and thus we provide brief comment.  Quite simply, there was not a single prisoner to whom we spoke who claimed to have suffered or witnessed in the previous year an inappropriate use of C&R.

All staff are trained in C&R techniques, although a proportion of staff receive “advanced” training for assisting in particular incidents as may be required.  Teams of the specially trained personnel may only be deployed on the authorisation of senior managers – Prison Managers and above.  To provide for special expertise to meet unusual events is a prudent measure, but central management must remain alert to ensure that no autonomous or unregulated unit such as the CERU arises again.

The previous paragraphs should not be taken as indicating that there are never any complaints about force applied by staff (whether this force is described as C&R or assault), but simply that our inquiries indicated that there are no general concerns among the prison population.

For the sake of completeness, we record that under current policy any prisoner who alleges abuse or assault against a staff member must be given the opportunity of making a complaint to the Police.
In the circumstances, we have no recommendations to make in relation to the use of force upon prisoners.
(3) 
Prisoner Transfer and Property

(3.1)
Prisoner Transfer

We have commented on some issues arising from prisoner transfer under the headings “Telephone Calls” (1.4) and “Overcrowding” (1.7).

Further consequences of transfer may be difficulty or impossibility for friends and relatives to visit, and loss of opportunity to undertake a particular rehabilitative programme recommended by the prisoner’s management plan or Parole Board.  Not all rehabilitative programmes are available in all prisons.  

The inability of casual friends to visit the new location may be seen as a cause of irritation only.  However, inability of family and children to visit causes real distress for all concerned.  We are told that families break up because of the stress.  Such occurrence will likely have detrimental effects for the prisoner, the family, and society as a whole.
Where there is a postponement of a rehabilitative programme through transfer, there will certainly be a perception of unfairness on the part of the prisoner.  With some justification, the prisoner will view the prospects of parole as having been delayed.  

In the circumstances, we would regard it as unsatisfactory for a prisoner to be transferred without good reason away from a prison that is convenient for maintaining contact with family and friends, and for beneficial programmes.

We do not regard a muster blow-out as constituting a desirable or even fair reason for transfer, but accept that it has been an historical regular necessity.  Taking this into account, we are unable to say that we have perceived any general failure on the part of the Department to handle its available resources properly or effectively.  We reach this conclusion having considerable experience of reviewing the Department’s decisions on applying the criteria for transfer.

With regard to the number of transfers, as at July 2005 the Department stated that these were likely to fluctuate between 5 and 70 on any given day.  These transfers would be for a variety of reasons, and the Department’s available statistics did not enable it to isolate transfers due to muster blow-out, or to determine the amount of time spent elsewhere by prisoners who wished to return to their original location.
A concern for prisoners and their visitors is that transfers for muster reasons are frequently required at short notice.  Seven days’ notice of transfer to prisoners is required by policy in the ordinary course of events, but exceptions are permitted.  One exception is where the transfer is made “to allow for the effective management of the national prison muster”.

It would be unreasonable for the Ombudsmen to seek the solution of halting all disputed transfers pending full review (whether by the Department, the Prison Inspectorate or Ombudsmen) as that would cause huge impediments for effective prison administration.  Consequently, the reality is that often disputed transfers will have to take place, and decisions taken on the merits of any complaint afterwards.  We see no alternative.  The one mitigation is that prisoners transferred at short notice are permitted a free telephone call anywhere in New Zealand to advise their next of kin of their moves.

At the end of the day, we do not consider that we can usefully make any recommendation to the Department with regard to transfers.  This is not to say that errors of judgment are never made.  It is an area where sensitivity by decision-makers is required.  However, we consider that any complaints may be dealt with on an individual basis. 

(3.2)
Property Issues

We have linked property issues to transfer, as many property problems arise on movement of prisoners between prisons.

The Department has in place detailed systems for managing and tracking prisoners' property.  In an ideal world, those systems should prevent property going astray.  However, some property does go missing or suffers damage while in the Department's care.  The bigger of the problems appears to be property loss.

The reason why particular property should go astray is frequently unable to be discovered.  The only known fact is that the property cannot be found when required, and the precise point at which the property was lost cannot be identified.

It tends towards the facile to say that the Department's staff must take care when handling prisoners' property, but ultimately the proper safeguarding of property relies upon this.  It is, of course, a very great logistical exercise to handle the numerous items of property from an annual intake of some 18,000 prisoners who are in regular movement between units in a prison, between different prisons, and to and from courts.

It appears to us that there are inadequate resources devoted to receiving offices.  Staff employed on reception duties are not only responsible for logging property, but considering the full history of risk assessments for new prisoners (i.e. medical conditions and risk of self-harm).  We were told of one prisoner who had 43 historical risk assessments to be reviewed.  The logging of property takes a lower priority to risk assessments, and it was said that staff have insufficient time to perform all tasks with the promptness that effective property control requires.  The period available for property logging may be very short.  A prisoner may be received one evening after court, and be despatched back to court and another prison the following day.

We were told that in the Christchurch area, until early 2005 the processing for 1,100 prisoners was undertaken by one staff member, although there are now two employed on that duty.
The problem seems not only to be one of human resources.  We have been told by staff that physical resources in prisons tend not to be adequate for the huge number of property transactions, in that space is limited.

As far as we have been able to adjudge, the systems employed by the Department are theoretically adequate to govern the safeguarding of property.  Insofar as those systems fail in any given case, it is due to pressure on staff.

We understand that at the moment the mode of storage for prisoners’ property is not standardised, and that prisons use a variety of containers including open boxes, sealed plastic boxes, cardboard boxes and mailbags.

It seems to us that the fewer handling operations, the less opportunity for property to go missing.  The implementation of a system whereby each prisoner is allocated a sealable plastic box that could accompany the prisoner when moved between institutions could be an option for minimising errors in cataloguing.

Also drawn to our attention was the time taken to deal with claims of lost or damaged property.

The Department inevitably requires some time to investigate any claim, and to check that property is indeed damaged or missing.  We accept that decisions cannot be made immediately.  Where property goes missing on transfer between prisons, the two prisons need to liaise with each other.  Some claims are fraudulent.

The PPM provides that a preliminary recommendation on a lost property claim shall be delivered by the designated staff member to the Prison Manager of the prison within 20 working days.  This Manager then makes a final recommendation to the Regional Manager (save in cases of claims over $1000, which are referred to National Office of the Department).

Anecdotally, we were told by prisoners and staff that the maximum 20 working days envisaged for the preliminary recommendation often bears limited resemblance to the overall time required to deal with the property claim.  Conversely, the Department advised us that typical processing times ranged from 1 day to 12 weeks, but “the majority of claims are processed within the required time frame”.

Furthermore, there was conflict between anecdotal accounts of the volume of complaints about lost or mislaid property, and the understanding of the Department.

The Department advised us that in the calendar year 2004 only 515 claims (successful and unsuccessful) could be confirmed as having been lodged.  This figure excepted six prisons for which no firm data was available through written records.  These were New Plymouth prison, Mt Eden Women’s prison, Mt Eden Men’s prison, Auckland prison, ACRP and the Northland Region Corrections Facility.  Even allowing for the omitted prisons, 515 claims is a very modest figure when the numbers of prisoners’ receptions and movements are considered – each of which involves a cataloguing of property as well as a physical transfer.

We enquired about the number of successful claims.  Without undertaking a new survey (for which there was not time for the scheduled completion date of this report), the Department stated that only eight prisons were able immediately to provide details of accepted claims.  The limited figures from these prisons showed that of 232 claims, 67 were accepted.
Being concerned about the lack of firm data, we inquired further into the process of recording claims.  It appeared that individual prisons maintain their own individual records with regard to property claims, and the accuracy and completeness of these varies considerably.  National Office of the Department was reliant upon the individual prisons.

Taking into account the comments of prisoners and staff, and from our own knowledge, we have concluded that the identified figure of 515 claims greatly under-represents the problem.

Ostensibly, it is necessary to look primarily at justified claims for lost property.  The Department cannot be held to account for unmerited claims.  Nevertheless, it appeared that a large number of claims which might or might not be justified are made; and, relying on consistent anecdotal accounts, we have concluded that a substantial number rejected by the Department may well have been properly made.

Anecdotally, we were told that in many cases, initial inquiry by the Department shows no reliable evidence on whether or not the Department was at fault with respect to alleged lost property.  In such instances, the Department not unreasonably declines to offer compensation.  Thereafter, in practice many prisoners do not bother to pursue their claims further.  This lack of determination by prisoners must be seen in the light of the fact that the alleged lost items (frequently items of clothing) are usually not of great individual value, and prisoners’ focuses are upon release.  Rightly or wrongly, many prisoners seem to see argument with the Department as a waste of effort.

There is also the question of property claims that are settled informally.  It seems that where a prisoner loses an item of property such as clothing, he or she is liable to be offered a replacement from the lost property store and invited to accept it as their own.  This type of property resolution will not be listed in official records.

With regard to the time taken to process property claims, perceptions of staff and prisoners differ considerably from those of National Office of the Department.  There appears no way of verifying the time taken by reliable central statistics, but the preponderance of accounts that we have received from both prisoners and staff indicates that many property claims are not resolved swiftly.

For the purposes of this report, we have regarded the statistics of the Department as deficient and have reached the view that the anecdotal accounts are worthy of credence.  However, all that can be said with complete reliability is that the present record keeping of the Department upon property claims is in a state of disarray.

We were advised that in July 2005 the Department commenced an internal audit of selected prisons with regard to property handling.  We had first indicated formally to the Department that we would be specifically concerned with property issues in February 2005.  We understand that the proposal to undertake the audit was made in March 2005, but was not formally approved until June.  We are told that it is not expected to be completed until February 2006.  Property handling has for a long time been a problem in the perception of its front-line staff, and a frequent cause of complaint to the Department’s own Inspectorate as well as to the Ombudsmen.  We thus regard the Department’s inability to complete its review in time for the scheduled conclusion of this present report as unfortunate.  It is time that property problems were sorted out once and for all.
A problem that surfaced in the Auckland area concerned transfers of prisoners’ money (which is held in trust accounts run by individual prisons).  It appeared that when a prisoner was transferred, the transferring prison sent a departmental cheque for the prisoner’s money.  This cheque took six or seven days to clear, during which time the prisoner had no money.  If the prisoner was transferred again swiftly, that or another cheque would follow the prisoner resulting in more delay.

We were surprised.  We would have thought that transfers of accounts would be done electronically, or, given the unlikelihood of a departmental cheque being dishonoured, at least the prisoner’s account could be credited immediately.

On further inquiry it appeared that prisons’ practices differed.  In some prisons we were told that prisoners’ accounts are credited prior to arrival or clearing of the relevant cheque.

In response to our inquiries on the problem of money transfer, the Department said (as at September 2005) that it was reviewing its processes.  It aimed to complete its evaluation by 31 March 2006.

The Department advised that its performance standard was to complete account reconciliations within two days of a prisoner’s transfer, although it accepted that the target was not always met.
We recommend that the Department:

a)
proceeds with its property handling review, and subject thereto -

(i) 
institutes a national system for recording property claims with expedition and with determination;

(ii) 
reviews human and physical resources necessary for effective and efficient control of prisoners’ property on an individual prison basis; 

b) 
continues with its review of trust account processes and considers electronic methods of accounting in order to ensure that transferred prisoners are not deprived of access to their trust accounts.

(4)
Programmes, Work and Services

Views of prisoners, front-line staff of all ranks and outside persons were without exception to the effect that there is a lack of meaningful occupation available to prisoners (save those in certain specialist units).  By “meaningful occupation” we include all forms of work and industry, educational and rehabilitative programmes, and hobbies.
The Department said that “structured day models” are in the course of development.  The scheme will aim to keep all prisoners usefully occupied for 90% of their unlock hours – the remaining time being available for personal tasks.  A pilot scheme is due to commence in November 2005, and the full project is intended to be completed by March 2007.  We trust that this will ultimately be successful in providing fuller occupation.

A particular need exists with regard to young prisoners under the age of 18.  “Young” can extend to persons under the age of 17 who may be detained in prison in certain circumstances.

We understand the Department intends that a “structured day” described above will apply to young prisoners.  However, at this time, the only mandatory requirement under legislation is that young prisoners under the age of 16 years receive a minimum of 20 hours education per week.

Young prisoners between the ages of 16 and 18 years receive a minimum of two hours education per day.  Additionally, vocational training may take place.  The Department has said that its current target is a minimum of 15 hours vocational training per week.  The issue, however, is not the Department’s target, but how many hours are provided in practice.  The Department has said that the amount of vocational training in Youth Offender Units (YOUs) “where it takes place” is not “consistent” throughout the system.

The Department supplied us with a list of potential activities that might be provided for young prisoners, but we were told that “a definitive list of how prisoner’s days are spent at different YOUs and how many hours each activity takes up is not possible without a lengthy survey carried out at each YOU”.  Such a survey had not been carried out at the time of our inquiries.

Taking the foregoing in context with our other inquiries and observations, we have concluded that adequate constructive activities are likely not provided throughout the system for young offenders.  However, it appears that the Department is currently not able to provide data that would define the extent of any problem.

(4.1)
Drug and Alcohol Programmes

Access to drug and alcohol abuse programmes is related to health care for prisoners.  Detailed comment with regard to health issues appears below under (4.4).

The importance of drug and alcohol abuse programmes must be viewed in the context of a significant number of prisoners whose mental faculties have been permanently damaged by unlawful drug use.  The drug problem goes beyond mere transient disruptive behaviour in prison caused when persons are under the influence.
Unlawful drug use was stated to be an immense problem in New Zealand prisons by all persons to whom we spoke about the matter.  The Department correspondingly devotes a large amount of time and resources to combating it.

The importance of appropriate substance abuse programmes is underlined in the Department’s ‘’Strategy to Reduce Drug and Alcohol Use by Offenders 2005-2008”.  This records research to the effect that 83.4% of prisoners have had problems with alcohol and drugs in their lives.  A 1999 study provided to us by the Department indicated that at that time 89.4% of prisoners had a current substance abuse or dependence diagnosis; and a third of those also had a range of other mental disorders.  Aside from that, the same study recorded that “nearly 60% of all inmates have at least one major personality disorder”.

Legislation provides for the establishment of an Identified Drug User (IDU) strategy.  It is provided that prisoners may be tested for drugs and alcohol for cause, or under a random selection process.  If tested positive, a prisoner will be placed on “IDU status”.  A disciplinary charge may be laid.  

The sanctions that may flow from a proven disciplinary charge relate to loss or postponement of privileges (as defined), forfeiture of earnings and cell confinement.  Even if no charge is laid, under the PPM the prisoner may be disqualified from contact visits for a specified period (i.e. allowed booth visits only as discussed under (1.3)), and have work placements and temporary release parole reviewed.

Drug and alcohol abuse programmes exist in the form of residential courses in specialised Drug Treatment Units, in dedicated 100 hour programmes, and as a component in other more general programmes.

Attendance on a residential programme is dependent upon the prisoner being assigned a minimum or low medium security classification.  If the prisoner attracts a higher security classification, the prisoner becomes ineligible.  Furthermore, evidence of current drug use in prison is a bar to entry.

We enquired into the extent of residential drug and alcohol programmes.  For 2004-2005 the Department advised that 145 prisoners had undergone residential drug and alcohol programmes.  This number is scheduled to rise to 174 in 2005-2006.
Some prisoners and staff suggested that the requirement for prisoners to be drug free before entering a residential programme is inappropriate, in that a drug prevention programme might be expected to be offered before, rather than after, a prisoner has broken any habit by his or her own will-power.  Conversely, the Department takes the view that the current use of drugs is a barrier for effective participation in a programme.  The approach of the Department is perhaps arguable, but this is not a debate that we can resolve.

The fact remains that unlawful drug use in prisons is a huge problem.  In 2004-2005 17% of random drug tests of prisoners were positive.  There are health and social costs to the users, detriment to the community by the criminal involvement of the drug suppliers, and financial cost to the Department in fighting the problem.  In the circumstances, we find it extraordinary that the Department is to allocate only 174 places to prisoners on residential drug abuse programmes.

Aside from residential courses, in 2004-2005 the Department provided 103 dedicated “100 hour” programmes on drug and alcohol abuse.  In 2005-2006 the budget is for 140 such programmes.  Again there is a requirement for prisoners to be drug free before commencing a programme.

The significance of the “mixed” 100 hour programmes is difficult to judge, but we understand the amount of time devoted specifically to drug and alcohol abuse to be limited.  In 2004-2005 we were told that there were 179 mixed programmes, and that this number is to reduce to 150 for 2005-2006.

From the foregoing, it appears that the Department is to give greater emphasis to drug and alcohol problems of prisoners.  The total number of prisoners who will be able to undertake residential and dedicated 100 hour programmes will rise by 66 persons to 314 in 2005-2006 as against the previous year.  Nevertheless, the total number of places as against the average prison muster and the high number likely to have substance abuse problems will remain small.

We enquired about the proportion of prisoners eligible for drug and alcohol programmes as against those who actually received them.  We were disappointed to be told that the Department does not maintain such statistics.  We are thus unable to comment in an informed fashion on whether it runs a satisfactory amount of programmes even by its own current policies.  By our perception, however, a major factor in criminal offending, namely unlawful drug use, is not being satisfactorily addressed in prisons.

Below under (4.3) we discuss what we have called “the 66% rule” which permits postponement of completion of criminogenic programmes until prisoners have served two thirds of their sentences.  However, the Department has said that appropriate persons are put forward for drug and alcohol programmes as early as possible.

We asked about the length of time prisoners typically had to wait before commencing a drug and alcohol programme recommended by their sentence plans.  The Department said that an average length of time would be difficult to calculate, and “meaningless” in the light of the many factors that would be taken into account.  These factors included security classification, segregation status and “the policy on interventions”.  We found this lack of available clarity similarly disappointing.

The matter of drug and alcohol programmes run by the Department is separate to addiction services run by the Ministry of Health and District Health Boards.  Additionally, a prisoner may be offered a drug and alcohol programme on release.  The question of adequacy of drug and alcohol programmes thus becomes even more clouded.

Following the closure of a Drug Treatment Unit at Christchurch, the only available treatment unit for men is at Waikeria.  We were told that this is fully booked until 2008.  Even without satisfactory data on prisoner needs, we feel able to say that we regard this as unacceptable given the continuing flow of prisoners with drug and alcohol problems into prisons.  This is particularly so when related to the Department’s objective of reducing re-offending.

The Department has said that it is “actively pursuing” a replacement programme for that which ceased at the Christchurch Drug Treatment Unit, but our comments with regard to the present lack of adequacy remain unaffected.

We recommend that the Department:

a) 
while assessing each case on its own merits, removes the absolute requirement that a prisoner be drug free before entering drug and alcohol abuse programmes;

b) 
substantially extends the provision of drug and alcohol education and criminogenic programmes;

c) 
upgrades its record-keeping system in order that it may identify statistically the numbers of prisoners who would likely benefit from drug and alcohol education and criminogenic programmes as against those who actually receive them.

We make recommendations (a) and (b) above in full awareness of section 52 of the Corrections Act, which provides:

“52.
Rehabilitative programmes

The chief executive must ensure that, to the extent consistent with the resources available and any prescribed requirements or instructions issued under section 196, rehabilitative programmes are provided to those prisoners sentenced to imprisonment who, in the opinion of the chief executive, will benefit from those programmes”.

[Section 196 of the Corrections Act deals with the issuing of guidelines and instructions by the Chief Executive of the Department.]

If existing “available resources” are insufficient, it seems to us that the budget shortfall should receive attention.

(4.1a)
Other Programmes / Work

The Department has a finite budget and not all prisoners will benefit to any significant extent from all rehabilitative programmes or educational courses.  From the administrative viewpoint, some prioritisation must take place.  However, where a prisoner is not engaged upon a programme or educational course, he or she will be idle unless work is available.

Problems from lack of occupation through programmes and work overlap with the lack of recreational activity.  A common observation was that enforced idleness leads prisoners either to drugs or violence, and destroys hope in prisoners.

We received a consistent message from all quarters that available meaningful occupation had diminished severely in recent years.  This was something that concerned us greatly.  Idleness does nothing for rehabilitation.  As one staff member put it, prisoners who have spent all day (possibly for years) lying in bed are not going to be released and say, “I’m now going to go to work”.  Work habits are highly important in our view.
Work in the way of industry is run by Corrections Inmate Employment (CIE).  It is required to operate any new ventures on a commercially viable basis, that is to say, “to break even” as a minimum point.  The Department said that some existing enterprises are run at a loss where it is considered “that there are sufficient positive benefits (e.g. employment hours or qualifications)…”, but staff gave us to understand that monetary profit is normally required.

The Department explained:

“Some employment activities have had to be discontinued where the cost of production and supervision exceeds the earnings of the activity.  The level of employment activities and hence the subsidies required are therefore subject to budget constraint”.

In further elucidation, the Department said that subsidies for prison enterprises had remained static, and that this had led to the need for commercial viability.

Work provided in earlier years has undoubtedly disappeared because of financial concerns.  For example, we were advised that a carving enterprise at Christchurch was closed because it failed to show a satisfactory financial return.  It appears that the fluctuating prisoner worker populace and the need to provide tight security (which is the responsibility of CIE in their industries) make it difficult in many areas to be commercially viable.  We were informed that the low cost of prisoner wages (20 to 60 cents per hour) fails to offset other costs that are not experienced in the normal business sectors.

Some staff considered that prisoners seen as the most difficult are also likely to be efficient workers.  We were told that the better workers often come from the ranks of young, angry and fit prisoners.  They responded well to activity.  Nevertheless, we were also told that there is resistance by CIE to accepting such persons because the initial greater need for management and supervision hampers its needs to make profits.  We were told that one joinery shop closed in the last year because of CIE’s view that “suitable” (i.e. quiet and easily managed) prisoners were not being put forward.
For ease of reference, we repeat rules 71, 77 and 89 of the UNSMR which we quoted earlier:

“71(3) 
Sufficient work of a useful nature shall be provided to keep prisoners actively employed for a normal working day.

(4)
So far as possible the work provided shall be such as will maintain or increase the prisoners’ ability to earn an honest living after release.

(5)
Vocational training in useful trades shall be provided for prisoners able to profit thereby and especially for young prisoners…”

77(1)
Provision shall be made for the further education of all prisoners capable of profiting thereby… The education of illiterates and young prisoners shall be compulsory and special attention shall be paid to it by the administration…

89
An untried prisoner shall always be offered opportunity to work…”
Having set out the perceptions of prisoners and staff towards meaningful occupation, the question arises of what occurs in practice according to the records of the Department.

The 2003 “Census of Prison Inmates and Home Detainees” recorded (having rounded the figures) that 25.6% of prisoners were placed on Corrections Inmate Employment, 36.1% on unit-based employment and 0.01% on "release to work".  38.1% were said to be "not currently employed".
The Department advised us (as at September 2005) that “typically” prisoners in employment are employed for approximately 1,400 hours per annum (5-6 hours per day); and that “approximately 35% of prisoners are employed in prisoner employment at any one time”.
In explaining the limited overall hours of work, the Department said that the shorter than normal full working day for prisoners arises from security procedures that apply.  Of the unemployed prisoners, it said that many have no interest in work and do not volunteer, and some others, such as drug users, are not suitable.  Higher security prisoners are not permitted outside the prison perimeters – which is where most work is to be found.

The Department also stated that some prisoners serve short sentences of less than 3 months, and it is not practicable for them to be trained and assigned work in the time available.  We accept that training may be an issue for those employed in skilled and semi-skilled areas such as engineering, but there are many useful occupations that require no such introduction.  Employment in prisons’ market gardens is one example – and yet this is one area in which employment has much reduced in recent years by closures of gardens.

We inquired what proportion of prisoners is in this short-serving category.  As at November 2005, we were informed that approximately 36% of the annual intake of prisoners consist of persons who will serve not more than three months (having allowed for the automatic release of prisoners serving less than 24 months after one half of their sentences under the Parole Act).  Nevertheless, the rapid turnover of such short-serving prisoners as against long-serving prisoners is such that at any given time the short-serving persons “seldom exceed” 5% of the total prison population.  

In the circumstances, we do not consider that the presence of short-serving prisoners provides a justification for any widespread lack of prisoner employment.

The Department commented that hobby facilities were available to prisoners in order that they might “positively and constructively use their non-sentence plan time”.  The PPM on its face would tend to indicate that many useful facilities are available.  In this regard we refer to section (1.5) above, which presents a very contrary image.

All persons to whom we spoke formally and informally, namely outside consultees, staff of varied ranks and prisoners, complained that the availability of work for prisoners has reduced in recent years.  The views of these persons accorded with the perceptions of ourselves and our own staff who visit prisons.  We asked the Department for statistics.  In particular we sought a comparison between 1999-2000 and 2004-2005 in order to identify any trend.  Suffice it to say that the Department’s figures as summarised in its Annual Reports did not show the widespread and substantial diminution of employment that we expected to find.

This is not to say that the Department’s Annual Reports do not indicate any diminution of employment.  The Reports record that in 1999-2000 the average prison muster totalled 5,661, including 705 remand prisoners.  In 2004-2005 the average muster totalled 6,806, including 1,247 remand prisoners.  During the same period, figures supplied by the Department for the purposes of our investigation showed total prisoner employment hours to have reduced from 5,034,405 to 4,700,805.  On a straight comparison, the extent of employment hours provided to prisoners on a per capita basis in 2004-2005 was approximately 77.5% of that in 1999-2000.

We cannot explain the fact that the information from prisons provided to us gives a different impression to that which we gained from the statistics of the Department.  However, we decline to reject the validity of the accounts of the Department’s front-line staff and prisoners or to doubt the reliability of what we have seen ourselves.  It appears irrefutable that a great many prisoners spend much of their time unproductively.  We have been forced to conclude that the reality of the situation is far removed from the optimistic picture that seems to be presented by the Annual Reports.  Put at its most simple, it matters not what statistics may seem to say if any observer of prisons sees large numbers of prisoners idle.

We enquired about Maori focus units.  There are five within the prison system.  We were told that (unlike the majority of general units) full-time occupation is provided for prisoners through programmes and study, and general supportive environment.  As far as we were able to gauge, these units are very effective in providing a basis for self-respect.  Staff employed in such units at different prisons were all enthusiastic for them, in that they saw much improvement in motivation and determination to reform by prisoners.  It appeared the greater challenge was to ensure that such motivated prisoners received adequate support on release to ensure that they did not fall back into associating with earlier criminal or undesirable acquaintances.  For this purpose, support liaison persons were available – although these seemed few in number.

Placement in a Maori Focus Unit is not seen or classed as a rehabilitative intervention in itself, but certainly it appears to provide significant benefit for many prisoners.

While the nomenclature is “Maori” Focus Units, we were told that they are not Maori only, and all ethnic groups are accepted.  The only underlying principle is that the prisoners accept and respect the values of tikanga Maori.

Various other specialist units exist for sexual and violent offenders, and those with drug and alcohol problems.  There is also one Faith Based unit, centred on the Christian ethos.

We asked the Department if it could provide statistics to show the success rates of these specialist units, but it appears that a simple and reliable statistical comparison cannot be made.  For example, as stated above, residence in a Maori Focus unit is not itself a rehabilitative intervention; and for certain other units meaningful figures cannot be given due to the small numbers of prisoners in them.

Programmes for remand prisoners who have not yet been convicted may seem inappropriate – and this may indeed be so for some programmes.  However, meaningful occupation is not irrelevant.  Many remand prisoners will have a criminal background and any reasonable opportunity for encouraging them to lead a law-abiding life in the future should be taken.  We say this bearing in mind the long periods of remand that can occur.  One repeat offender said that in the recent past he had spent 3.5 years on a single remand, and was then acquitted.  Unfortunately, as was evidenced by the fact that he was in prison, he had not remained crime free.  Nevertheless, it seemed a valid comment on his part that he should have had something to show for such a long period in custody.
Remand prisoners are not eligible for many programmes in that the programmes are focussed on the addressing of offending.  It would clearly be inappropriate for an unconvicted prisoner awaiting trial to be placed in a position where he or she would be invited in the course of a programme to acknowledge guilt.

Nevertheless, there is no reason why in principle remand prisoners should not undertake educational or other courses that are not dependent on acceptance of guilt.  We were advised that such courses are provided on the basis of need, but have been told that in practice they are not made available to remand prisoners.

Furthermore, we understand that remand prisoners are not normally enabled to undertake work (other than duties such as cleaning).

Until recently, prisoners serving less than 13 weeks were similarly not afforded the opportunity to undertake educational courses.  This policy changed as from 30 June 2005, and such prisoners with “assessed needs” may undertake employment and other programmes funded by the Department.

Some work will not be suitable for remand or short-serving prisoners due to the need for training and for the employer to have a reasonably stable workforce.  Nevertheless, we do not consider that policy or practice should operate so as effectively to debar such prisoners from work.

It appears practicable to offer remand prisoners some programmes.  Prisoners whom we interviewed at ACRP explained that a variety of programmes were available, including ones relating to lifestyle, relationships and drugs.  Certificates of completion were given.  One prisoner described the courses as “real good”.

Correspondingly, the staff at ACRP said that the prison had various programmes in numeracy and literacy.  Televisions were in every cell, and educational programmes for self-learning were piped-in from the prison’s broadcasting centre.  The courses were short as ACRP is primarily a remand prison.  It was explained that there was a computer suite with 15 machines and a tutor.

We recommend that the Department:

a) 
undertakes a comprehensive review of employment arrangements in prisons, seeking external advice and assistance if appropriate;

b) 
in the course of the foregoing review, considers the administrative structure within its National Office relating to the provision of employment;

c) 
extends in a fundamental manner its provision of meaningful occupation for prisoners in terms of headings (4.1) and (4.1a);

d) 
makes all prisoners (including remand and short-serving prisoners) eligible for, and provides, appropriate programmes and work.

(4.2)
HRX Categorisation

HRX is the abbreviation used for the categorisation of prisoners who are considered to be at the highest risk of re-offending.  The category is recognised in section 182(6) of the Corrections Act, although the HRX system was established well before the Act came into force.

There are a variety of automatic flags for potential HRX prisoners.  One criterion is a sentence of preventive detention or of 5 years or more as a single term for serious sexual and/or violent offending where the person has “a Roc*ROI score of 0.7 or above”.  RoC:RoI is the abbreviation for the Department’s Risk of re-Conviction : Risk of re-Imprisonment assessment system.

The further requirement is that the Director of Psychological Services of the Department confirms the prisoner should be categorised as HRX.

The original stated purpose of the HRX system was to ensure that information about high risk offenders would be shared with the Police (particularly at the time of release) in order to safeguard the public.  We see no problem in that concept.  Legislation now endorses the sharing of relevant information with the Police, and in the case of child sex offenders also with certain other specified agencies.  The HRX assessment, however, appears to have become a means of managing the custody of prisoners that in our view goes beyond its initial intent.

The HRX label is applied to prisoners according to their history.  The belief of prisoners and staff to whom we spoke was that the HRX policy was driven by psychological assessment.  Furthermore, it was said that once attached, the HRX label is never removed in that the assessment is dependent on the person’s background, and a person’s background does not change.

Contrary to the above, the Department has stated that HRX is not a “psychological” assessment but “rather it is statistical”.  It has further said that it is not inflexible, and existing prisoners may be added to, or removed from, the category on re-assessment by the Director of Psychological Services.  The comment of the Department with regard to re-assessment tends to confirm the psychological assessment factor.

From the HRX categorisation, a policy has emerged to the effect that HRX prisoners who are serving indeterminate sentences (life or preventive detention) are normally prohibited from being allowed outside the perimeter of the prison for working parties.  This has resulted in a number of prisoners who had been working outside prison boundaries on supervised working parties (in some cases for several years without incident) suddenly being restricted to the prison perimeter.  Both prisoners and staff told us that they considered it unjustified for such prisoners to be banned from working parties when they had not committed any wrongdoing while in prison, or otherwise demonstrated any worrisome change of attitude.

Industry for prisoners appears to be a scarce resource.  We were advised that the better quality work is to be found outside the prison perimeter through CIE.  HRX prisoners were typically said to be easily manageable, and their loss was alleged to have impacted adversely on CIE’s ability to make profits in certain areas.  Accordingly, the loss of experienced workers due to HRX status was of particular concern to those staff engaged in the provision of work.

The role of the Ombudsmen on receiving a complaint concerning an HRX categorisation has been to query the propriety of the prisoner's assessment, and in particular the prisoner’s RoC:RoI score.  On occasion, the RoC:RoI score or HRX categorisation has been changed following an Ombudsman's inquiries and consequent review by the Department.

Individual complaints aside, the HRX categorisation when used automatically and seemingly without discretion so as suddenly to deprive prisoners of the benefit of working outside the perimeter for no new reason, gives cause for concern.  It seems to us that a legitimate method of identifying prisoners who should be monitored with particular care in terms of the safety of the public has been extended inappropriately.  Risk of re-offending in the community on release at large, and the risk of escape or misconduct while in a supervised work environment, are two quite different considerations.

The Department has accepted that there is some inconsistency in its policy, in that all HRX prisoners (as others) can become eligible for the “Release to Work” scheme and residence in self-care units.  However, it draws a distinction in that the foregoing opportunities will arise towards the end of any sentence, rather than throughout the sentence as is the case for general work or “Inmate Employment activities”.

At first glance, it may appear entirely appropriate that HRX prisoners should have the most restrictive regime in terms of not being allowed outside the prison perimeter.  However, every prisoner serving a determinate term will one day be released – as will a number of those on indeterminate terms.  If working outside the prison perimeter will assist rehabilitation, by the same token that will in the long term also minimise risks to the public.  We reiterate our view that HRX categorisation has its place for monitoring, but consider that purpose has become perverted.

As at November 2005, the Department said that “the HRX National System” was under review and we agree that is appropriate.

In conclusion, it was evident from our inquiries that prisoners do not understand the HRX categorisation and none knew that it was possible for it to be removed.  We consider this lack of understanding is a communication problem that should be addressed.

Worryingly, a number of staff also seemed not to understand the HRX rationale.  If such lack of knowledge is widespread, it is hardly surprising that prisoners have misconceptions.  Other staff considered that the HRX consequences were discriminatory and unfair, and in this respect we share that view.  

We recommend that the Department:

a) 
continues its review of “the HRX National System”, with focus on the original purpose of HRX categorisation;

b) 
removes any automatic bar on employment of HRX prisoners outside the prison perimeter, and considers each case on its own merits;

c) 
explains fully the meaning and consequences of HRX categorisation to any prisoner subject to it;

d) 
improves training for staff dealing with HRX prisoners in order to ensure that staff fully understand the rationale of HRX and its consequences.

(4.3)
“66% Rule” and Programme Provision

Section 51 of the Corrections Act provides that every prisoner sentenced to more than two months or who is in custody on remand for more than two months must have an individual management plan (also known as a “sentence plan”) devised.  It must be revised at regular intervals.  Section 51(4) reads:

“51(4)
Each plan must—

(a)
be based on an assessment of the needs, capacities, and disposition of the prisoner; and

(b)
make provision for the safe, secure, and humane containment of the prisoner; and

(c)
outline how the prisoner can make constructive use of his or her time in the prison (including, in the case of a person sentenced to imprisonment, ways of addressing offending behaviour and preventing reoffending); and

(d)
outline how the prisoner may be prepared for eventual release from the prison and successful reintegration into the community; and

(e)
include any prescribed matter or other matter required to be included in the plan by instructions issued under section 196; and

(f)
be consistent with the resources available to the chief executive to manage the prisoner”.

Section 52 of the Corrections Act quoted earlier is also relevant in this context.  For ease of reference we repeat it:

“52.
Rehabilitative programmes

The chief executive must ensure that, to the extent consistent with the resources available and any prescribed requirements or instructions issued under section 196, rehabilitative programmes are provided to those prisoners sentenced to imprisonment who, in the opinion of the chief executive, will benefit from those programmes”.

The Department has insufficient resources to enable prisoners who are adjudged likely to derive only marginal profit to undertake every programme developed by the Department.  In targeting its resources, the Department not only identifies the most appropriate prisoners for particular programmes, but also takes into account the most appropriate timing.

Part of the policy of the Department is to the effect that criminogenic programmes may be postponed so that completion will not occur until a prisoner has served two thirds of his or her sentence (“the 66% rule”).  We understand the reasoning of the Department to be that programmes are likely to deliver the greatest benefit shortly before release, and, if parole is to be granted, it will likely occur towards the two thirds point.  As the policy operates in practice, completion of criminogenic programmes is actively delayed until shortly before the two thirds point.

There is no parole available for “short-term sentences” as defined in the Parole Act 2002 (24 months or less for sentences imposed after the commencement date of the Act).  However, prisoners sentenced to periods in excess of 24 months become eligible for parole after serving one third.  (This period is extended where a longer minimum term was imposed by the sentencing court, or to 10 years where a sentence of life imprisonment was imposed.)  

The outcome of the foregoing is that conflict arises between the eligibility for parole after service of one third of the sentence, and the practice of the Department which is only to offer programmes that are completed after service of towards two thirds.  At the time of their first parole application, many prisoners (through no fault of their own) will not have completed programmes in their management plan.

The problem is exacerbated because the limit on available programmes means that some prisoners will be unable to commence them at the times originally planned, and the programmes will be put off to a later date.  The Department’s policy for completion before the two thirds point is not met in all cases.

Sometimes the Parole Board will specifically recommend that a prisoner undertakes a particular programme with a view to assisting the grant of parole.

In February 2005 a Memorandum of Understanding was signed between the Parole Board and the Department (MOUPB).  A copy is attached at Annex 4.  Under schedule 2 item 6.0 it is expected that the Parole Board will refer in its decisions to the management plans for prisoners, and provide feedback to the Department having regard to possible parole.  The MOUPB provides that issues arising will be regularly discussed.

In practice, we understand that divergences of views between the Department and Parole Board on programmes for individual prisoners are canvassed in a relatively informal fashion, and may be resolved by the prisoner being returned early for a further Parole Board hearing.  Alternatively, the question of programme provision may be reviewed.  Nevertheless, the conflict described above arising from the practice of the Department not to complete programmes until the two thirds point in a sentence still exists.  There is no legal or policy requirement for the Department to offer a criminogenic programme earlier.

In response to our inquiries, the Department said it “will make every effort to enable a prisoner’s attendance at a programme directed by [the Parole Board].  However the prisoner must still be assessed as suitable for the programme and meet other criteria for programme acceptance.”
We do not regard the foregoing as describing an acceptable procedure.  The outcome remains that the Department will only adhere to a Parole Board recommendation if it sees fit.  Parliament has permitted parole at the one third point of sentences and a policy of postponement of beneficial programmes to beyond that point is inappropriate in our view.  In this respect we refer to section 7 of the Parole Act which reads:

“7.
Guiding principles—

(1)
When making decisions about, or in any way relating to, the release of an offender, the paramount consideration for the Board in every case is the safety of the community.

(2)
Other principles that must guide the Board's decisions are—

(a)
that offenders must not be detained any longer than is consistent with the safety of the community, and that they must not be subject to release conditions or detention conditions that are more onerous, or last longer, than is consistent with the safety of the community; and …” [our emphasis]

Corresponding problems arise in the case of home detention which may be granted by the Parole Board.

Under the Parole Act, prisoners serving 24 months or less may seek home detention at any time provided that a criminal court has granted leave to apply.  Prisoners serving in excess of 24 months or indeterminate sentences may seek home detention five months before their parole eligibility dates.  Accordingly, an application for home detention may well be made within the first few months of a sentence.

Parole Board applications aside, certain prisoners commented that sentencing judges gave them lengthy sentences on the basis that they would have time to help themselves towards rehabilitation; but the Department has in fact afforded no such facilities for them through programmes.
Prisoners understandably expressed frustration with “the 66% rule” as they saw it as postponing their opportunities to gain parole and home detention.

However, front-line staff members across the board also expressed frustration with the policy.  One commented that the Department has prisoners serving 17 years who have nothing for almost 12 years in the way of programmes. 

Some prisoners and staff commented to the effect that commencing a programme towards the two thirds point in a sentence is too late as the underlying causes of the criminal behaviour in question will have become even more ingrained.  We have some sympathy with such views which seem consistent with legislative intent for earlier parole in appropriate cases.

We consider it highly undesirable that a policy should exist which in certain cases is in conflict with the thinking of the Parole Board, and, indeed, the assumptions of sentencing judges.

It appears that the Department has had “the 66% rule” under consideration for some time.  We were told that a project was commenced in 2004-2005, but in the light of “resources and priorities” the work was delayed until 2005-2006.  Initially we were advised that it was hoped to complete the work by October 2005, but eventually it transpired that this would not be possible due to the recent receipt of new data by the Department.  We confess to some surprise that a matter of such importance was postponed, and (as for property claims) regret that the outcome of the Department’s review was not available in time for the purposes of this report.

In conclusion, we record that (as at September 2005) the Department told us that it “does not, at this stage, consider that there is a conflict with the ‘66% rule’ and the provision of programmes”.  We disagree.

We recommend that the Department:

a) 
continues its review of “the 66% rule” with expedition;

b) 
adopts a formal process to resolve any conflicts between its programme policy and any expectations of the Parole Board or sentencing judges with regard to particular prisoners.

(4.4)
Health Services

We have distinguished general medical care from dental and optical care.  While some of our comments are relevant to all categories of health care, dental and optical issues have merited special mention.

The Ombudsmen do not normally become involved in complaints where the underlying issue is quality of medical treatment.  We view this as more within the functions of the Health and Disability Commissioner.  The Ombudsmen, however, do inquire into complaints where the question is whether or not a prisoner has had access to appropriate medical staff.

As part of our initial research, we sought the overview and general input of the Health and Disability Commissioner.
The Health and Disability Commissioner explained that prisoners are able to contact his Office via a free 0800 telephone number, and also to contact the free nationwide advocacy service contracted by the independent statutory Director of Advocacy pursuant to the Health and Disability Commissioner Act 1994.

Where the Health and Disability Commissioner receives a complaint from a prisoner which is outside his jurisdiction, it is his normal practice to refer this to the Prison Inspectorate.

He explained that he has a category of complaints which revolve around allegations of being treated with lack of respect, including having cultural beliefs and values disrespected.  He commented that effective communication can be hampered by the “often” poor literacy levels of some prisoners.  However, in his experience it is rare for any difficulty of this nature not to be resolved by liaison of the advocacy service with the health provider and/or relevant Prison Manager.

He noted some systemic issues relating to the continuity of health care, which can be interrupted when a prisoner is transferred.  However, medical files are now available on-line, in addition to the paper-based medical files.  Referrals for secondary and tertiary health care have also given rise to problems, where waiting or queuing times can be adversely affected when a prisoner is transferred.

Having said that, the Health and Disability Commissioner went on to observe that most systemic issues are likely to be addressed by the Memorandum of Understanding between the Department and the Ministry of Health (MOUMOH) which came into effect 1 July 2004.  Further comment about MOUMOH appears below.  
The Health and Disability Commissioner said that (as at February 2005) the Department had instituted a reporting structure which distinguishes the health services staff in a prison from the custodial arm.  He anticipated a change of emphasis towards health and welfare, as opposed to custodial issues.  He stated that his Office was developing a prison health services training programme to assist prison nurses.  The Department has separately confirmed to us plans for medical training in the year 2005-2006.
We are pleased to note that the Health and Disability Commissioner was able to comment in conclusion:

“We have found the Corrections Department very responsive and supportive of our endeavours to resolve complaints and address systemic issues".

Memorandum of Understanding

Department of Corrections and Ministry of Health (MOUMOH)

A copy of MOUMOH is attached at Annex 5 (without schedules and appendices).  Including schedules and appendices, this is a substantial document running to almost 200 pages.  

It is unnecessary for us to annex the whole of the document, but for present purposes we note:

a) 
that the principles underpinning MOUMOH include:

“2.1 The health needs of prison inmates should be effectively monitored and managed...” and

b) 
that the desired outcomes of MOUMOH include:

"4.1.1 
Health services are to be made available for prison inmates at a level commensurate to that available to the general population of New Zealand.

4.1.2 
The health services to be provided to prison inmates will be the same standard as is provided to the general population of New Zealand.”
We would endorse the foregoing principles and desired outcomes.

We also endorse the sentiment of section 5.19 which reads:

“5.19 Prison inmates will be subject to the same Clinical Priority Access Criteria for publicly funded elective services as the general population...".

The above is also consistent with UNSMR, rule 22(1) of which states:

“22(1)…The medical services should be organised in close relationship to the general health administration of the community or nation…”.

At section 5.4, MOUMOH notes the fundamental obligation of the Department to provide “safe, secure and humane containment”.

Schedule 3 to MOUMOH sets out Prison Health and Disability Support Service Specifications in detail.  Part One “General Requirements” is attached at Annex 5A.  Attached at Annex 5B is an extract from Part Three setting out “General Standards”. 
Appendix 2 of MOUMOH is the “Prison Opioid Substitution and Detoxification Protocol” for prisoners.  This deals principally with procedures for methadone treatment.  The current protocol is the subject of discussion between the Department and the Ministry of Health, and is likely to be substantially revised in the light of current research on methadone programmes.

Appendix 4 of MOUMOH sets out guidelines for mental health services to prisoners.

General Medical Care

There is a particular need in prisons for mental health care.  This spills over into the general health sector when the mental problems of prisoners are of such severity to require treatment or care in a specialised institution or hospital.

Some prisoners whose mental health merits residence in a special facility remain in prisons because suitable beds outside the prisons are not available.  In order to mitigate the problem, a formal protocol was established in July 2005 between the Department and the Ministry of Health for the care of prisoners awaiting transfer from the Department to District Health Board treatment facilities.  In our view this is entirely appropriate, although, in the bigger picture, health care for seriously disturbed prisoners is a matter that should be addressed in the context of health services generally.

Subject to the foregoing observation, mental health care is just one aspect of health care within prisons and we have no specific comment.

It is the practice for any prisoner complaining of a routine medical problem to see a prison nurse as a first step, and the nurse determines whether the condition is such that the prisoner should see a doctor.  For example, a doctor’s consultation may not be considered necessary for an unexceptional headache.  Prisoners, however, may take a different view of the seriousness of their condition, and some may be very demanding.  Generally speaking, complaints by prisoners of this nature are resolved informally with the prisoner being given the benefit of any doubt, and being enabled to consult a doctor.

Screening of conditions by a nurse seems entirely appropriate if medical resources are to be prioritised effectively.  However, the problem perceived by some prisoners as nurses “preventing” prisoners seeing a doctor is recognised by the Department, and currently a review process is underway to examine the policy with regard to screening.  Nevertheless, we have found no basis to conclude that nurses are, through the existing screening process, inappropriately “preventing” prisoners consulting a doctor.  Indeed, the nursing staff whom we met appeared genuinely dedicated to the care of those for whom they were responsible.

Prisoners’ assessments of the adequacy of medical treatment varied – often according to the health problems of the particular interviewee.  While some prisoners said that obtaining access to a doctor could involve delay, we assess the general view of prisoners as being to the effect that medical facilities and treatment are satisfactory.  Staff were of the same view.

We inquired into consistency between prisons.  We were told that health services are organised on a regional basis, with National Office of the Department providing oversight.  For the most part, it appears that health service delivery is similar for all prisons, although the architecture does result in some differences.  For example, new prisons will have dental facilities, whereas older prisons may not.  However, it did appear that there are some problems in recruiting sufficient medical staff which can give rise to regional difficulties.

A matter which gave us concern was the lack of 24 hour nursing cover on site.  Typically, we understand that nurses go off duty between 11.00pm and 7.00am.  This was an issue raised by non-medical staff rather than prisoners.  Having medical staff on-call is not the same as having someone on site.  It was evident that front-line staff were very worried about the lack of medically qualified staff in the event of emergency; and emergencies do occur.  As one staff member said of prisoners, “Don’t have a heart attack [at night]”.  Accidents and sudden illness aside, staff have to deal with cases of self-harm.  While first-aid training has its place, non-medical staff are liable to be faced with burdens that we regard as unfair.  A prison is a special environment.

In emphasis of the problems faced by staff, we refer to our comments under (6) below.

Minor problems in the night such as headache or common cold symptoms are handled by unit staff providing non-prescription medicines such as paracetamol.

We recommend that the Department establishes 24 hour nursing cover on site for all prisons, subject to exceptional circumstances.

Dental Care

While prisoners seemed to view general medical facilities and treatment as satisfactory, the same cannot be said for dental treatment.  We did not receive one good report from prisoners.

Regulation 81 of the Corrections Regulations sets out the statutory requirement for dental services.  Regulation 81(2) in particular states:

“81(2)
Any examination or treatment must be primarily concerned with the relief of pain, the maintenance of a reasonable standard of dental care relative to the dental and oral health of the prisoner concerned before the prisoner was admitted to the prison, or both”.

The policy of the Department is that the dental needs of each prisoner are assessed on reception, and any acute dental first aid requirements are met immediately.  Thereafter, whether the prisoner receives free treatment depends on circumstances.
MOUMOH Part One “General Requirements” summarises the dental services as follows:
“Dental Services

Within the health sector, dental services are provided free to all children and young people up to the age of 18 years.  Dentists, Dental Therapists and School Dental Services provide these services to youth. 

In addition, some specialist dental treatment is provided for people on low incomes and is defined as ‘essential dental care’.

The funding and provision of dental treatment services is the responsibility of the Department of Corrections and is provided by PPS who contract external dentists to provide treatment.  The Department does not pay for routine dental checks and provides only treatment for necessary procedures.”
Our following remarks contain some general descriptions of treatment available, but detailed specifications are included in MOUMOH.  The PPM also sets out treatment available.

The minimum dental services policy requires "prompt pain relief" to all prisoners.

Under the minimal dental services policy, prisoners detained for more than one year will receive general dental care, provided they have taken prior responsibility for their own dental care.  Dentures may also be provided if the prisoner has no other means of funding (whether through private funding or benefit entitlement).  Whether previous dental responsibility has been taken is a matter for the dentist's judgement.

Aside from the above, under the PPM “prostheses and aids for daily living” will be supplied if the prison’s Medical Officer recommends provision or replacement where the need arises as a result of an accident or medical condition; or the Medical Officer is of the opinion that the prisoner’s general health would otherwise be seriously impaired.  Dentures may be provided under this policy.

Prisoners detained for less than one year will receive relief of pain treatment only (e.g. dressings and extractions) under the policy.  Similarly, prisoners who have not shown previous dental responsibility will receive only pain relief and treatment for acute conditions.

Otherwise, prisoners have to fund their own dental treatment, unless they are under 18 years of age and meet public eligibility criteria when additional treatment may be available.

Dental services are provided by contracted dentists.  In some cases suitable treatment will be delivered at the prison, but, where appropriate facilities are not available, treatment will be provided at the dentists’ own practice premises.

In every institution prisoners complained about delays in dental treatment.  Not only did they complain about suffering pain during such delay, but referred to additional dental problems such as infection arising because of delay.  There was also a general perception that, for reasons of cost, prison dentists were liable to pull teeth rather than remedy the problem.  For this reason, it was said that prisoners who did not wish to lose teeth tried to ignore dental problems.  What we were told corresponds with complaints that the Ombudsmen typically receive in the course of a year.

One prisoner, who had some teeth pulled out, said that she had been advised by the dentist that she needed a plate or “migration” of other teeth would result in her losing those as well.  She said she could not afford a plate from her own resources, and the Department would not pay for one.

In attempting to identify the size of any dental issue, we tried to discover how many prisoners received dental checks or treatment, or dentures, but we were not able to do so.  The Department told us that it does not hold the information statistically, and to obtain it would require a manual check of every prisoner record.  For the same reason, it was not possible to discover how many applications for dentures were declined.

We appreciate that there could be concern by the public that prisoners could receive better dental care than can be afforded by many free persons in the community.  Nevertheless, it seems to us regrettable in a civilised society that a person who cannot help himself or herself may suffer needless dental deterioration while in the care of the State.  There is a balance to be struck between adequate and inadequate care.  At the moment we consider that the balance is on the side of inadequacy, and it should be lifted to ensure basic treatment for all prisoners depending on means – including the supply of dentures where appropriate.

In commenting on dental care, we observe that a significant number of prisoners are serving sentences of many years.  Normal human frailty will inevitably result in most suffering dental deterioration over time as age advances.  This is a humanitarian issue.

The Department appears to consider both its policy and its delivery of services as satisfactory, and it is correct that the Corrections Regulations for dental care support the Department’s overall approach.  Nevertheless, when we apply the test of whether prisoners are receiving adequate dental care, we regard the corrections and health systems as failing to provide that standard which should be expected in New Zealand.

We recommend that the Department undertakes a full review of the adequacy of dental services in the light of our comments.

Ophthalmic Care

Where the cause of an eye problem amounts to disease or injury, medical treatment is available.

However, eye defects are frequently the result of a natural and gradual deterioration through age or genetic susceptibility.  For example, most persons once past middle age will require reading glasses.  It is common for such persons (at least at the outset of deterioration of reading ability) to purchase cheap off-the-shelf spectacles from pharmacies or other outlets.  Many people do not find it necessary to purchase expensive spectacles from an optician.

In accordance with the above, prisoners with a need for simple reading glasses advised us that they were able to buy cheap off-the-shelf varieties of spectacles.  It also appeared that where a prisoner has no means, the Department will supply reading glasses.

However, we were concerned that more difficult eye conditions might only be remedied if the prisoner were able to pay for prescription glasses.  It seemed to us that any prisoner in state care should have adequate spectacles in order to be able read and take part in normal society.  It transpired that this was the case to the extent that (as noted for dentures) “prostheses and aids for daily living” will be supplied if recommended by the prison’s Medical Officer.  Spectacles may be provided under this policy, although, where practicable, arrangements for payment will be negotiated by the Department with the prisoner.

Although two prisoners with particular eye defects did tell us that they had had difficulties in obtaining spectacles (ultimately resolved), it cannot be said that any widespread problem was drawn to our attention.
In attempting to identify the size of any optical issue, we tried to discover how many spectacles were supplied at departmental expense or were refused, but we were not able to do so.  As for dentures, this information is not held statistically, and to obtain it would require a manual check of every prisoner record.

In the circumstances, we have no recommendations with regard to the provision of spectacles.

(4.5)
Sentence Management Plans
As adverted to in (4.3) above, legislation stipulates that a "management plan” (known commonly as a “sentence plan”) be prepared and revised regularly for each prisoner sentenced to imprisonment in excess of two months, and each prisoner who has been in custody on remand for a continuous period of more than two months.

Such plans, if followed, are likely to advantage prisoners in terms of gaining parole as well as being of rehabilitative benefit.  Consequently, their preparation is of considerable importance. 

We received various complaints relating to the length of time it has taken to prepare management plans for prisoners.  The recitation of individual prisoners’ experiences can be misleading as lengths of sentence and histories will vary.  However, we were told (as at June 2005) that in the case of long-serving prisoners there could be a considerable period before a plan is constructed.  By “considerable period” we were told of persons waiting eight years or more.  Nevertheless, it would seem that delay is becoming an historical problem.

For most prisoners, the current target for the completion of a management plan is 28 days.

The initial preparation of a management plan is a specialist task, and staff require considerable training.  We are advised by the Department that it increased its specialist staff in December 2004, and, as at September 2005, 89% of eligible prisoners had plans.  Furthermore, a backlog of over 1,000 prisoners awaiting plans in December 2004 had been reduced to 301 by the end of July 2005.

The initial preparation of a management plan, however, must be distinguished from its regular review thereafter.  While the initial plan is prepared by a staff member who may be described as a specialist, reviews are undertaken by other Corrections Officers (Case Officers) as part of normal duties.  Such reviews were regarded as burdensome by the staff to whom we spoke due to the time commitment involved as against their other functions.  Nevertheless, without exception, staff interviewed by us considered management plans beneficial for prisoners; and our remarks should not be construed as indicating resentment on the part of staff.

We have seen the “Sentence Management Procedures Manual” used for the preparation of management plans, and can wholly understand why the exercise of initial planning and review can be lengthy for staff.  It presents a complicated procedure, even if the ultimate object is to produce something that is straightforward and intelligible to prisoners.  We were told that many staff struggle.

Having said that, a senior staff member explained that in his experience difficulties of staff could often be resolved by further training, and explanation of how it is possible to “work smarter” rather than “work harder”.  We were given to understand that facilities for additional staff training in the preparation and review of management plans differed between prison regions.
Some staff commented that in their view management plans were often overloaded with objectives, and prisoners lost interest because they were so complicated.  Nevertheless, all prisoners welcomed the concept of being provided with a road map to parole and rehabilitation.

Some prisoners criticised the content of their management plans.  Two interviewees regarded as nonsense an objective in their management plans for “Avoid[ing] ‘negative’ effects of Imprisonment”, part of which involved “spend[ing] the majority of their time in the company of less criminally-orientated companions”.  (This is one of a standard number of objectives available for management plans.)
At first glance, the objective might indeed seem foolish in a prison environment.  However, as in any community, some persons will be worse examples than others and an element of the objective may include rejection of gang membership.  Thus, while we do not regard the objective as nonsense, we can understand if some prisoners do not appreciate its full significance.  The worrying signal is that some prisoners may not entirely grasp the purpose of their management plans. 

Of equal concern were management plan objectives that were in practice not reasonably attainable because they were not in the prisoners’ power.  Examples of the latter category might typically be “Gain / Improve Employment Skills”, “Participate in Employment”, or “Maximise Participation in Constructive Activity”.  We have referred elsewhere to our anxieties about inadequate productive opportunities for prisoners.

Our final concern with regard to management plans relates to the availability – or non-availability – of recommended programmes.

We were told that it is the function of sentence planners to schedule the most suitable programmes for any given prisoner from the suite of programmes that is theoretically available at the time.  However, the numbers of particular programmes are set by National Office of the Department.  Accordingly, there may be occasions when the needs profile of the prison population does not match the supply of programmes.

We understand that liaison occurs between those responsible for sentence planning and “Intervention Services” of the Department which is responsible for providing the actual programmes.  Nevertheless, there will not always be the requisite number of particular programmes available.

In such cases, the prisoners affected are unable to undertake the planned programmes while serving their sentences.  Anecdotally we were told that such inability may affect 20% to 30% of prisoners.  This does not necessarily mean that an affected prisoner will never be able to undertake the programme in question, as the Parole Board may elect to release the person who may then be offered it through the Community Probation Service.  Nevertheless, it would seem better for any recommended rehabilitative programme to be completed before the prisoner is released back into general society, rather than after.

We take the view that the supply of programmes should primarily be demand driven, and the system should be more flexible.  Beyond this, it is only necessary for us to refer to our earlier remarks under (4).

In conclusion, our perception is that any failure to develop management plans promptly and efficiently is a result of insufficient staff time being available.  However this is not necessarily a consequence of insufficient time being scheduled by management, but symptomatic of a need for more training of relevant staff.  Ultimately the object of any management plan should be to produce a schedule for the prisoner to follow that is practical, simple and timely.

We recommend that the Department:

a) 
establishes a national policy for on-going staff training in sentence management planning;

b) 
links finalised management plans and programme availability in order to ensure that every plan is implemented if it remains relevant to the prisoner.

(5)
Complaint Procedures

With regard to complaint procedures, the fundamental question for the purpose of our investigation was whether prisoners have adequate avenues available to complain about matters related to their detention.  This involves whether prisoners have sufficient information about their rights to complain.

Regulation 159 of the Corrections Regulations requires every prisoner promptly after reception to be given details of the internal complaints system within the prison, and advised he or she may contact and complain to a Prison Inspector or Ombudsman.  The UNSMR also provide that every prisoner shall be advised of his or her rights to complain, and have the opportunity of making complaints.
A statistical review of prisoner complaints to the available complaint persons and bodies was not an objective of our investigation.  However, we did gather information on the overall effectiveness of the complaint processes.

Information about complaint procedures is provided during the induction process for prisoners.  “First Days" describes the internal avenues of complaint in each prison, and explains that the Prison Inspectorate and the Ombudsmen provide additional methods of complaint with free 0800 numbers.  Furthermore, notices are displayed in prisons with regard to complaint procedures.

Prisoners are also entitled to see the PPM which sets out the legislation and policy under which they are held.  There is now a network of “information kiosks” throughout the prison system whereby computer touch screens are placed in units for the use of prisoners so they may access rules and processes that affect them.  Not only are the complaint procedures explained, but the kiosks enable prisoners who doubt that rules are being applied properly to them, or doubt that staff are giving correct advice, to check the position for themselves.  As previously stated, many contacts made to the Ombudsmen and the Prison Inspectorate by prisoners are no more than requests for advice on the situations in which the prisoners find themselves.

We have viewed this kiosk system, and it appears excellent.  Naturally some prisoners may not have the ability to use it, but this is not a ground for criticism as staff should be able to assist.

At the lowest level, a complaint raised internally is the responsibility of the staff member on the prison floor.  Whether the matter proceeds further will often depend on the diligence of that person.  What was absolutely clear from both prisoners and staff alike was that there was nothing more likely to provoke prisoner resentment than a staff member who promised to take some form of action on an inquiry or complaint, and then failed to do as promised.
An inevitable difficulty in assessing the effectiveness of complaint procedures is that persons whose complaints have resulted in an outcome favourable to themselves are likely to have a good view of the system; whereas those who have had an unsuccessful outcome will view the complaint procedure as defective.  Equally, those who have never had need to avail themselves of a complaint avenue are not in a position to speak at all.

In terms of our own relationship with the Department in pursuing complaints, our staff receive prompt responses to informal inquiries that are made.  However, we regret that the same cannot always be said of our formal inquiries taken up by letter with the Department’s National Office.  There is often a considerable delay in dealing with matters of a straightforward nature.  However, it is intended that the new protocol between the Chief Ombudsman and the Chief Executive of the Department to be established under the Corrections Act will include time limits for replies.

The most disturbing suggestion was that prisoners may be given a “hard time” by staff if they complain (through whatever avenue).  Suffice it to say that the Ombudsmen would view as extremely serious any credible allegation that staff had attempted improperly to pressure a prisoner into not pursuing a grievance, or to penalise the prisoner for doing so.  We record that such instances have not been drawn specifically to our attention in the course of our routine work.
With regard to methods of dealing with prisoner dissatisfaction before it becomes elevated into a formal complaint, at ACRP each unit had prisoner representatives who took up in regular meetings with prison management any issues that had arisen.  The process was regarded as effective by all concerned, and we commend it.

The first line of departmental responsibility for any complaint that raises an issue of general policy or principle is that of the individual Prison Manager.  The Manager may contact National Office of the Department.  The Prison Inspectorate also has a function of reporting to the Assurance Board of the Department (see (5.2) below) on any broad issues that come to its notice.  Processes are thus available whereby matters of general importance coming to notice through complaints may receive central attention, and the outcomes circulated.

There has been some discussion in the public domain of whether there should be an independent prison complaints authority in addition to or in substitution for the processes that already exist.  It has not been our function in this investigation to review the merits of any arguments that have been put forward, or to make suggestions of our own.  However, we have been given the opportunity for input to government policy discussion.

We have reviewed only the complaint procedures as they currently operate in practice.

(5.1)
Effectiveness of Prison Interview Request / Complaint Procedure

The Corrections Act, as supplemented by Part 12 of the Corrections Regulations, requires prisons to have a complaints system for prisoners.  Earlier provision was in the Penal Institutions Regulations.  A requirement is also contained in rule 36 of the UNSMR.

The general complaint procedures available to prisoners have been described in the introduction to this report "Summary of Background".  We observed that the volume of complaints by prisoners to the Ombudsmen and to the Prison Inspectorate indicate that prisoners do not have faith in the internal prison system.

Our investigators receive a number of comments from prisoners to the effect that is a waste of time to pursue the internal prison complaint process.  From our own experience over the years, one reason claimed is that there is little chance of seeing the Unit Manager (or appropriate delegate) within three working days as set out in the PPM because the persons are “never available”.  Such claims have to be regarded with caution.  With some cause, prisoners are aware that issues taken up by the Ombudsmen or the Prison Inspectorate are likely to be afforded priority by the prison.  If a prisoner sees an opportunity to gain extra attention for his complaint, he or she is liable to seize it.

The grievance system as it has been set out in PPM should work satisfactorily.  Nevertheless, this is immaterial if those who should be using it are unwilling to do so for reasons of mistrust.  Such unwillingness is likely to give rise to numerous complaints to the Ombudsmen and Prison Inspectorate, as in fact happens.  More worrying is the concern that prisoners with legitimate complaints may elect to suffer what may be described as maladministration (in all its forms) in silence.  It is the suffering of maladministration in silence which can lead to a climate where abuse and impropriety can thrive.

Despite the apparent mistrust of prisoners in the internal system, we consider that in broad terms it works satisfactorily.

At the lowest level of complaint, prisoners speak to Corrections Officers on the prison floor to raise any concerns.  It would appear that most prisoners feel able to do this.  Naturally, some Officers will be seen as more approachable and helpful than others, but for the most part informal discussion between staff and prisoners appears to deal with routine difficulties or worries of prisoners.  In such cases, there will be no need for the formal written interview request process to be instituted.  This in our view is how the daily relationship between prisoners and the prison should proceed, and it accords with the policy of the Department.

Nevertheless, not all matters will be capable of resolution in an immediate or informal manner.  The prisoner may not accept the advice or proposed action of the staff member, or the staff member may simply not have the authority to deal with the problem.  It is at this point that the trust of prisoners in the formal complaint system becomes important.

Where the formal complaint system is employed, by our observation the written interview request process is effective.  Comparatively infrequently does the formal process produce an outcome unacceptable to the prisoner to the point that he or she raises the matter with the Ombudsmen.  (The exceptions tend to relate to property claims, transfers and classification.)

In the circumstances, an important question is what the Department might do to improve prisoners' perceptions of the internal prison complaint system, so that prisoners do not attempt to bypass it by approaching the Ombudsmen (or, indeed, the Prison Inspectorate) as a first step.

In considering the matter, we were assisted by a review of the complaints system that was undertaken by the Department in February 2005.  This took the form of an audit of sample complaint files.  We understand that this was the first general review since the present complaint system commenced in February 2003.  From the limited records examined by the review team, it appeared that there were some errors in record-keeping by certain prisons, and not all policy time-lines were followed.  However, all problems that were identified were referred to the prisons concerned, and any necessary action implemented before our personal interviews of prisoners and staff.  We are told that a further review is scheduled for March 2006.

Given that the majority of complaints processed formally through the prison system appear to be satisfactorily resolved, the principal action to create trust in the system would seem to be for prison management to ensure transparently that there is strict adherence to the policy for initial interview within three days.  In saying this, we do not mean to imply that this does not normally occur, but simply that prisoners often do not believe that it occurs.  As a first step, the Corrections Officer on the unit floor must ensure that the process is instituted promptly and correctly in each appropriate case.  This means that the Officer must ensure the prisoner is provided with the relevant form to complete, and that the details are entered on the Department's computer system.

We attempted to discover how many interview requests were not actioned within the three days envisaged, but were told the statistic is not held by the Department.

Sadly, our Office receives some telephone calls where the prisoner claims that a member of staff has brushed aside a complaint, and has suggested that if the prisoner is unhappy he should telephone the Ombudsmen and/or Prison Inspectorate immediately.  That is clearly a wrong approach.  When we become aware of such alleged advice, it is normally drawn immediately to the attention of the Prison Manager with a request that he or she ensures that the complaint is addressed through proper internal channels.  Our function is not to put hurdles in the way of prisoners and increase frustration.

Our perception is that prisoners are sometimes being deliberately misleading when claiming that they have been advised to call the Ombudsmen or Prison Inspectorate immediately.  Nevertheless, there are a proportion of calls where the allegations bear the ring of truth.

In default of any other explanations, we conclude that the reasons why staff may not institute correct complaint procedures are either an inadvertent failure to communicate effectively with the prisoner, or a wish to avoid the work involved.  We regard these as omissions by individual staff members on particular occasions, and not a symptom of any widespread culture of neglect.  

As previously stated, the statistics of the Department show that some 6,060 formal interview requests/complaints were handled in 2003-2004, and 5,661 in 2004-2005.  That is a substantial number and indicates that significant efforts are being made by staff to ensure that the complaint system operates effectively.  Accordingly our foregoing remarks should not be construed as voicing criticism of staff generally, or any particular rank of staff.

Aside from the accessibility of the internal prison complaint system to prisoners, it was also necessary for us to consider the integrity, accountability, and credibility of the system.  Suffice it to say that we have found no cause to doubt the overall adequacy of the internal prison complaint system once an interview request has been logged formally.

If a prisoner considers that his or her complaint has not been adequately resolved by the internal system, the prisoner is free to complain to the Prison Inspectorate or the Ombudsmen.  We have no evidence that prisoners fail to do so.

In terms of prisoner satisfaction with the complaint system, we note Part 12 of the Corrections Regulations.  This sets out various parameters for dealing with prison complaints, and regulation 165 in particular requires complainants to be regularly updated.  We trust these Regulations (the detail of which was not reflected in earlier legislation) will be effective in increasing confidence by prisoners in the system.

In conclusion, we record that each new Corrections Officer undergoes a detailed induction course.  This Office conducts one training session during each course in which the functions of the Ombudsmen are explained.  Currently, this follows a training session by the Prison Inspectorate, and in both the importance of ensuring that complaints are processed in accordance with policy is emphasised.

(5.2)
Effectiveness of Prison Inspectorate Complaint Procedure

There is a substantial overlap in the types of complaints addressed by the Prison Inspectorate and those by the Ombudsmen.  It is largely a matter of chance which of the two complaints bodies a prisoner elects to contact, although the Inspectorate does have a particular role in reviewing decisions on classification and home leave.  In either of the last-mentioned cases, an Ombudsman would not normally take up a complaint until the prisoner had sought a review through the Inspectorate.

Generally, Prison Inspectorate investigations are not subject to any specific time limits.  However, it is normal practice for reports following the regular scheduled Inspectors’ visits to prisons to be completed within four weeks for management oversight.  Such reports cover all complaints that were made to the Inspector, even though the particular issue may not yet have been resolved.

Additionally, the Prison Inspectorate has a special role in monitoring certain investigations undertaken by the PPS.  This is set out in a protocol between the Inspectorate and the PPS, attached at Annex 6.  This relates to what are described as “significant” incidents or allegations in prisons referred to the Inspectorate for monitoring by the Chief Executive of the Department.

This protocol provides a detailed time frame for investigations of such incidents.  It is provided that in the ordinary course of events the Senior Prisons Inspector will submit the final draft monitoring report to the Chief Executive within a maximum of 12 weeks of the incident notification or other request for the investigation.

We have earlier commented upon the time taken by the Prison Inspectorate to investigate deaths in custody and it is unnecessary to add to our remarks with regard to that category of investigation.
The Prison Inspectorate has a process whereby its free 0800 telephone number is always staffed during normal working hours by a duty Inspector whose first responsibility is to answer calls from prisoners.  However, there will be many occasions when a call cannot be answered in person as the duty Inspector is already engaged with another prisoner.  The new caller will be invited to leave a voicemail message, but may be disinclined to do so and choose to call the Ombudsmen’s Office instead.  Save in exceptional circumstances, during normal working hours prisoners will be able to speak to somebody from this Office and will not be switched to voicemail.

We accept that Prison Inspectors cannot always answer all calls in person due to their comparative small numbers.  The 0800 system which the Prison Inspectorate has adopted appears to be a reasonable response to the volume of calls which it receives.

With regard to the effectiveness of the investigation of complaints by the Prison Inspectorate, we are not aware of any systemic problem.  If there were to be a systemic problem, we would expect to know of it.  The Inspectorate is part of the Department of Corrections, and the Ombudsmen have jurisdiction to investigate the Inspectorate as well as any other section of the Department.

The Inspectorate received 6,689 contacts from prisoners in 2004-2005, of which 3,218 were handled as complaints.  This high number is similar to previous years.  We consider that any widespread distrust of the Inspectorate would have resulted in either fewer contacts by prisoners with the Inspectorate and/or generated many complaints about the Inspectorate to the Ombudsmen.  

Under delegated authority from the Chief Executive of the Department, the Senior Prisons Inspector conducts reviews of cases (on complaint) about visitors being banned from prisons.  Save in this area, it would be exceptional for an Ombudsman to receive a complaint about an Inspector or an Inspector’s decision.  The overwhelming majority of prisoners to whom we spoke voiced no opinions favourable or unfavourable about the Prison Inspectorate, which we interpret as indicating that there is no groundswell of criticism by prisoners.  In the circumstances, it would appear that the Inspectorate is broadly successful in its functions.  In saying this, we recognise the content of the Duffy report on the CERU, but take the view that is an historical matter.
In considering the work of the Prison Inspectorate, we note that the Department has established an Assurance Board to oversee prisoner complaint and other risk management issues.  Its functions specifically include ensuring that issues arising from Inspectorate reports are adequately addressed.  The Board includes the Chief Executive of the Department, and General Managers of the Internal Audit and Corporate Management groups.

(5.3)
Other Complaint Bodies

We are not aware of any problems in the ability of prisoners to contact the Ombudsmen or other external complaint agencies.

For the purposes of this investigation, we consulted the Health and Disability Commissioner, the Privacy Commissioner and Human Rights Commission.  None raised any problem with regard to prisoner access or other matter deserving of comment under this section.
(5.4)
Conclusion on Complaint Procedures

In our view there is no fundamental problem with the complaint procedures that exist for prisoners.

Insofar as problems exist in the perceptions of prisoners, it seems to us that prompt investigative action by the Department in response to complaints through its internal processes would solve much.  We consider that the Department should build on the informal discussions between our Office and individual prisons that are so often successful in resolving minor concerns of prisoners.  There is no reason why the Department should need the facilitating influence of the Ombudsmen for the majority of matters.

Correspondingly, it may be said that swift responses by the Department to the Ombudsmen where complaints are made through our Office would also contribute to the effectiveness of the complaints system.  We trust that the new protocol of the Chief Ombudsman with the Chief Executive of the Department will assist with this.

As stated in the earlier part of this report, we look forward to the time when our resources may be devoted primarily to complaints giving rise to serious issues; and less expended upon routine matters that could and should be resolved by the Department without our involvement.

(6)
Staff / Prisoner Relations

Departmental policy with regard to prisoner treatment and entitlements is set out in the PPM.  This policy is shaped by legislation, and if staff breach policy there is a likelihood that they will also be breaching legislation.

No matter what policy or legislation provides, appropriate treatment of prisoners ultimately depends on the integrity of custodial staff and their understanding of proper procedures.  No system can entirely safeguard against a rogue employee who knowingly breaks in-house or statutory rules, or an employee who errs in good faith through lack of knowledge.

This investigation has not been concerned with isolated occurrences which may have merited specific inquiry, but has attempted to identify any culture of inappropriate behaviour by those having the care of prisoners.

We have noted remarks by the Senior Prison Inspector in a report dated 20 July 2004 to the Assurance Board of the Department:

“Complaints related to Staff Conduct and Attitude
9.
Of… concern is the level of complaints related to staff conduct and attitude.  This has also been reported previously [by the Inspectorate].  However, it is significant to note that this category generated 226 complaints to the Inspector in the year to 30 June 2004.  This continues a steady rising trend since 1999/2000.  For comparative purposes, the previous annual totals in this category are as follows:

· 1999/2000
105

· 2000/2001
132

· 2001/2002
149

· 2002/2003
210

· 2003/2004
226

10.
While muster levels have risen during that time, this category of complaint has shown an increasingly rising trend over the past year when virtually all of complaint categories have decreased.

11. 
At the risk of belabouring an issue I have raised in earlier reports, I remain of the view that the biggest challenge still facing the Department is that of ensuring that the culture, conduct, and attitudes of staff down on the unit floor, and their day-to-day interactions with inmates, are in line with the Departmental model.

12. 
The Board will note there are no justified complaints in this category.  There are several reasons for this, the principal one being that such complaints usually involve one person’s (the inmate’s) word against another’s (the officer’s).  Also, there can be issues of intent versus interpretation involved.

13.
The causes of this increase is [sic] also a matter of conjecture, but it is probably not coincidental that musters have risen to critical levels over the same period that has shown the greatest increase in these complaints.

14.
On a positive note, these complaints are taken seriously at site level.  They are followed up where possible, and can be a good opportunity from managers to reinforce acceptable behaviours with staff.”
In July 2004 there were no complaints related to staff conduct and attitude that were found to be justified by the Prison Inspectorate.  Nevertheless, it is appropriate to reiterate that under current policy any prisoner who alleges abuse or assault against a staff member must be given the opportunity of making a complaint to the Police.
In the context of staff culture, we were told that during the 2004 calendar year the Department dealt with 26 incidents of alleged assaults on prisoners or other inappropriate behaviour towards or with prisoners.  In five cases, it was found there had been no misconduct.  Of other staff involved in the alleged incidents, four resigned, disciplinary action from dismissal to warnings was taken against 12 persons, no action was taken against one person, and action in respect of two other staff members was on-going at the time of our inquiries.

The culture of staff is likely to be reflected not only in the number of proven cases of misbehaviour towards prisoners, but the number of allegations.  The number of allegations is small both in contrast to the (approximately) 2,600 custodial staff employed during 2004, and the number of prisoners passing through the corrections system.

The temperature of relations of prisoners with staff can also be gauged to some extent by the number of alleged assaults by prisoners on staff.  In 2004-2005 there were 130 allegations.  Again, this number is small as against the number of prisoners and staff.  (The Department does not have statistics on the number of these that were “proved”, as a proportion were handled by the Police and proceeded through the judicial process.)

While it is apposite to emphasise the comparatively modest number of allegations, even that number indicates continued vigilance is required to ensure high standards are maintained.

An epithet applied to a few long-serving staff by prisoners and staff alike was “dinosaur”.  This referred to persons who were unwilling to adopt modern or current thinking upon the rehabilitative and humane purposes of the custodial system.  For example, it was said that “dinosaurs” do not believe there is any merit in management plans.  Not only were these “dinosaurs” liable to fail to deal with prisoner complaints and enquiries properly, but fail to encourage and assist newer staff (of whom there have been a great many in recent years).  We were told, however, that such persons are gradually leaving the Department or are otherwise receiving management scrutiny.

To balance the foregoing comment, we stress that the majority of long-serving staff should not be seen in that light.  We interviewed a number of long-serving staff who impressed by their breadth of knowledge and humanity.  Furthermore, it was clear that many prisoners preferred to deal with long-serving staff in whom they had greater confidence.  We are happy to record that from our assessment of staff whom we met and their interaction with us, staff for the most part genuinely desire to assist prisoners with rehabilitation and reintegration and determinedly attempt to do so.  Positive responses of prisoners were clearly rewarding for staff.

The most difficult aspect of staff attitude arises not from specific acts of misconduct of a type susceptible of specific complaint, but from general approach towards prisoners (and indeed towards visitors as noted in (1.3) above).  A Corrections Officer may be discourteous and demeaning, without any behaviour that can easily be described or defined as misconduct.  The distinction between courtesy and discourtesy will often be one of tone only.  However, we were left in no doubt that senior front-line managerial staff and National Office of the Department are alert to this potential problem, and the need to address any instances that arose.  In particular, we were satisfied that managerial staff in individual prisons were in a position to identify any poor general staff attitude from their personal feel for their institutions.

We had concerns at the outset of this investigation as to how we might deal with problems of culture that were liable to be revealed only anecdotally by rumour and unattributable general statements.  However, we are pleased to record that for the most part prisoners spoke well of the staff with whom they dealt.  A typical comment throughout the range of prisoners was that staff in the prisoner’s unit were “good”, although often qualified by reference to the exceptional member of staff who was not viewed favourably or seen as unsuited for the work.  In particular, long-serving prisoners stated that staff attitudes towards prisoners had much improved over the years.

A further typical comment was to the effect that many prisoners only had difficulties with staff if the prisoners themselves were difficult.  In our view this is no more than a normal reflection of human relationships, although more tolerance and objectivity is demanded of Corrections Officers than is required of many persons in their working lives.

The importance of good staff relations with prisoners goes beyond the obvious hope that government employees will fulfil their jobs properly.  Corrections staff have a special relationship with the prisoners of whom they have custody, and it is to staff that prisoners are liable to turn with problems.  As one prisoner commented, prisoners themselves have too many stresses of their own to take on board the problems of another.  We cannot emphasise too strongly the need for prisoners to feel able to confide in staff.

The Department is aware of the importance of staff/prisoner relationships and encourages positive interaction.  As one reflection of its concern, the Department ensures that Corrections Officers not only receive initial induction training in “suicide awareness” with regard to prisoners, but annual refresher courses.  

Having set out potential areas of criticism, we consider it highly appropriate to stress the difficult and unpleasant tasks that fall to custodial staff.  Suicides and attempted suicides are always going to be difficult for staff, but there are also incidents of medical emergency.  Among the comparatively small number of staff to whom we spoke during our investigation, we met one who without medical expert assistance to hand had to deal with serious slashing of wrists to the point where the prisoner almost bled to death.  Another had successfully resuscitated a prisoner who had suffered a heart attack.  Others referred to dealing with prisoners who were mentally disturbed and repeatedly smeared faeces over themselves and their cells.  While the last class of person may require medical treatment, in the short term it is custodial staff who have to deal with the unappetising situation before them.  The danger of assault is always present, and prisoners are not always susceptible to reasoning due to the influence of unlawful drugs.  We were told that some prisoners try to find out personal details of staff in order to put pressure on them.  If a prisoner escapes or suffers harm while in custody it is front-line staff (often of comparatively junior rank) who will face the disciplinary consequences.

The tasks faced by staff include the absorption of a great number of rules of legislation and practice.

It is no doubt in recognition of such matters that the UNSMR emphasise the importance of employing custodial staff of quality, and acknowledge “the exacting nature of the work”.

As part of our investigation, we asked for summaries of any recent legal actions taken by prisoners against the Department.  Suffice it to say that there was no theme that we consider merits specific comment.

Furthermore, we were told that since its inception in March 2000 that there have been no allegations by staff through the confidential JAILSAFE system that any colleague had ill-treated a prisoner.
In conclusion, we were advised of the Professional Ethics Project of the Department that is designed to encourage positive standards amongst its staff.  We are aware that sometimes such projects are portrayed as paper exercises with little practical value.  However, we consider that active reinforcement of proper behaviour is most important in a corrections context and we commend the Department for this initiative.

In the circumstances, we have no recommendations in this section of our report.

(7)
Staff Training

The training of staff is of great importance.  We have previously noted the induction training for new Corrections Officers, but initial training can only take the new employee so far.  Practical experience is also required to turn a new employee into a complete Corrections Officer in all senses.  Prisoners will inevitably test new staff.  Staff have to learn the balance between unreasonably rigid interpretation of rules for rules’ sake, and being slack in enforcement through a desire to be generous or for an easy life.  Paradoxically, it is slackness in enforcement which tends to produce the greatest problems in the long run due to the inconsistencies and uncertainties for all that result.

Both for the new employee and long-serving Corrections Officers, on-going training and refresher courses are required if standards are not to slip and staff are to be kept abreast of developing and changing policy.  We found it somewhat ironic that some prisoners criticised the lack of knowledge of some staff.  From staff we received varying reports on the regularity and effectiveness of training, but it is clear that a proportion of staff view on-going training as inadequate.

We were told that a “buddy” system has been introduced nationally for assisting new staff.  While this seems eminently sensible, we consider that central training supervision is essential if consistent standards are to be maintained.
The PPM is the fundamental handbook for staff.  It is accessible by the computer network to which staff have access.  However, it is updated regularly by “Circulars” which from our reading can be quite difficult and complicated.  These Circulars may not mean a great deal without comparison to the original text, and it is important for staff to have any changes explained.

The Department regards staff as having ample opportunity to consult the computer system in order to maintain their knowledge.  Staff, however, took a different view.  Staff told us that in practice there are likely only to be able to use the computer system for casual consultation or browsing of the PPM during their breaks, as computers are in use for other purposes at other times.  It seems that this question of casual access is a matter that requires examination by the Department.  We take that view that regular consultation of rules can contribute significantly to a keen employee’s knowledge.

Rule 47(3) of the UNSMR states:

“47(3)
After entering on duty and during their career, the personnel shall maintain and improve their knowledge and professional capacity by attending courses of in-service training to be organised at suitable intervals”.
The Department has explained that it has various processes for advising staff of any policy or procedural changes by team meetings, in-house publications and hard copies of any PPS Circulars.  However, from what we were told in our interviews of staff, it appears that more standard procedures should be introduced throughout the prison system for keeping staff reminded and updated with regard to policy and procedure.  In the course of our investigation, the Department accepted that improvements could be made.

It has been said that some Unit Managers are so busy with paperwork in their offices that they rarely have time to walk around the unit floors to chat with prisoners and staff.  The outcome by our interpretation is that a rift may develop between staff at the coal face and management, and prisoners may similarly perceive themselves to be isolated from those in positions of management power.  Certainly, there appeared a lack of faith by prisoners that central departmental management is familiar with what occurs on the prison floor, and any lack of physical presence by senior managers does nothing to correct this belief.  By our interpretation, one manifestation of this lack of faith is the lack of trust by prisoners in the promptness and effectiveness of the internal prison complaint system.

We consider that the Department should ensure that all Unit Managers and other senior staff in prisons have - and just as importantly are seen to have - familiarity with the front-line work of Corrections Officers.  We believe that regular visits by Unit Managers and other senior managers to the prison floor contributes to the maintenance of standards.

The importance of training for staff is underlined by increases in the numbers of new Corrections Officers.  The increases are due both to additional prison beds and attrition among existing Officers.  We were told that 600 staff were recruited by the Department in the first half of 2005, and on current estimates approximately 1800 further staff will need to be recruited by June 2008.  During 2005 the Department had approximately 2800 full-time (or full-time equivalent) custodial staff positions, and thus the proportion of new staff is very great.

In terms of loss of experience, we were advised that for 2004-2005 the turnover of staff with 5 years or more service was 35.2%.  During our own inspection of prisons, we noted that many middle-ranking supervisory staff were “acting” in more senior positions.

Correspondingly, numbers of experienced Corrections Officers (of all ranks) have been falling.  In 2000, 63% of staff had more than five years’ experience.  By 2005, this had dropped to 51%.  As at September 2005, we were told that approximately 20% of Corrections Officers had less than 6 months experience.

Having emphasised the views of those most affected by staff training, namely the staff themselves, we note that the Department has said that on-going training for staff is scheduled for the current financial year throughout the system.  The Department rightly recognises that its training challenges for the Department are enormous, and we are told that training procedures are constantly under review.  The size of the training budget for 2005-2006 is $7.2 million, which itself indicates the seriousness with which the issue is viewed.

While we have made two recommendations below, we do so in the light of perceptions by staff and do not intend to suggest that the Department is ignoring staff training issues.

We recommend that the Department:

a) 
keeps under review education processes for staff with the object of introducing standard on-going training for staff;

b) 
requires Unit Managers and other senior staff regularly to visit the prison floor and liaise both formally and informally with staff and prisoners.

CONCLUDING REMARKS

This investigation arose from concerns about whether prisoners are treated in the New Zealand corrections system with fairness and humanity, and in accordance with law.

We reiterate that we did not begin with any underlying assumption that matters were seriously amiss.  Nevertheless, it is a likely outcome of any investigation such as this that the eventual report will emphasise any areas where the authors consider that departmental performance may be improved.  It is therefore apposite to stress that it would be unfair to conclude from the limited number of criticisms that we have made in this report that the Department is failing in a wide sense to carry out its many disparate functions in an appropriate fashion.  In other words, our criticisms should not be construed as going further than their plain meaning.

A major concern is the conflict between the understanding of National Office of the Department as to certain areas of difficulty, and the perceptions of the Department’s staff at the front-line (which corresponded to those expressed by prisoners).  We refer to the lack of work, programmes and other meaningful activity for prisoners, the lack of recreation, the extent of property loss, the effect of HRX categorisation, and the “66% rule”.  Front-line staff seemed to perceive far greater problems than were demonstrated in formal correspondence to us from National Office.

In the light of our experience gained from this investigation and our prior routine work, we prefer the picture presented by front-line staff.  However, even if we were persuaded that this were to be misguided, we would remain disturbed at the gulf that emerged between the understanding of the Department’s National Office and its staff in the prisons.  We consider that this is something that should be addressed and that there needs to be greater meaningful liaison between National Office and front-line staff.  Put another way, National Office should obtain the views of staff more often, and listen more attentively to staff.

On a positive note, we reiterate that we have found neither systemic ill-treatment of prisoners or abuses of power as were reflected in the CERU and the BMR, nor any culture within prison staff for abuse of prisoners.

SUMMARY OF RECOMMENDATIONS

“TO REDUCE RE-OFFENDING”

Statistics – Trends in Prison Musters

We recommend that the Department (consulting the Ministry of Justice as appropriate) reviews its management of community-based sentences (as defined in the Sentencing Act) insofar as this falls within its responsibilities, and as part of the work:

a) 
examines why there has been a reduction in the use of these sentences;

b) 
assesses whether there are any policy changes with regard to the implementation of these sentences that would be beneficial.

(1)
PRISON CONDITIONS
(1.4)
Telephone calls

We recommend that the Department:

a) 
establishes and implements a policy for a minimum ratio of telephones to prisoners;

b) 
(under Prison Manager discretion permitted by the Corrections Regulations) gives policy consideration to providing prisoners with some free telephone calls to approved numbers of family and friends when they are transferred from their home area for reasons not associated with security or rehabilitative needs.

(1.5)
Recreation and Sport

We recommend that the Department:

a) 
reviews the recreational opportunities available to prisoners with a view to their extension in the interests of the health of the prisoners, and good order within prisons;

b) 
ensures that recreational facilities are similar in all prisons;

c) 
takes whatever steps are necessary to ensure that reasonable library facilities are available to all prisoners in accordance with the UNSMR.

(1.6)
Prison Clothing and Bedding

We recommend that the Department reviews its clothing policy and facilities.  One option may be the provision of standard prison overalls and other items.

1.8
Cell Conditions

We recommend that where temperatures exceed relevant policy guidelines, the Department provides fans for prisoners who do not have their own (subject to safety considerations).

(1.9)
Food

We recommend that the Department:

(a) 
puts in place measures to ensure that prisoners are not obliged routinely to eat meals in cells;

(b) 
implements its proposal to provide separately wrapped supper rations with evening meals if the period before breakfast will likely be more than 14 hours.

(1.10)
Family / Whanau Days

We recommend that the Department develops policy and guidelines for family/whanau days to ensure reasonable equity for prisoners of similar classification throughout the prison system.

(1.11)
General Punishment

We recommend that the Department develops policy to prohibit general punishment of a whole unit or class of prisoner save in specified circumstances.

(1.12)
Incident Reports

We recommend that in order that prisoners may exercise their rights under the Privacy Act, the Department:

a) 
discloses promptly to the prisoner any personal information about him or her placed in an Incident Report unless it is considered there would be a valid reason to refuse a request for it under the Privacy Act;

b) 
if it considers there would be a valid reason under the Privacy Act to refuse a request for the personal information, advises the prisoner accordingly;

c) 
advises promptly the prisoner of the right under the Privacy Act to seek a correction of any personal information contained in an Incident Report.

(3) 
Prisoner Transfer and Property

(3.2)
Property Issues

We recommend that the Department:

a) 
proceeds with its property handling review, and subject thereto -

(i)
institutes a national system for recording property claims with expedition and with determination;

(ii) 
reviews human and physical resources necessary for effective and efficient control of prisoners’ property on an individual prison basis; 

b) 
continues with its review of trust account processes and considers electronic methods of accounting in order to ensure that transferred prisoners are not deprived of access to their trust accounts.

(4)
Programmes, Work and Services

(4.1)
Drug and Alcohol Programmes

We recommend that the Department:

a) 
while assessing each case on its own merits, removes the absolute requirement that a prisoner be drug free before entering drug and alcohol abuse programmes;

b) 
substantially extends the provision of drug and alcohol education and criminogenic programmes;

c) 
upgrades its record-keeping system in order that it may identify statistically the numbers of prisoners who would likely benefit from drug and alcohol education and criminogenic programmes as against those who actually receive them.

(4.1a)
Other Programmes / Work

We recommend that the Department:

a) 
undertakes a comprehensive review of employment arrangements in prisons, seeking external advice and assistance if appropriate;

b) 
in the course of the foregoing review, considers the administrative structure within its National Office relating to the provision of employment;

c) 
extends in a fundamental manner its provision of meaningful occupation for prisoners in terms of headings (4.1) and (4.1a);

d) 
makes all prisoners (including remand and short-serving prisoners) eligible for, and provides, appropriate programmes and work.

(4.2)
HRX Categorisation

We recommend that the Department:

a) 
continues its review of “the HRX National System”, with a focus on the original purpose of HRX categorisation;

b) 
removes any automatic bar on employment of HRX prisoners outside the prison perimeter, and considers each case on its own merits;

c) 
explains fully the meaning and consequences of HRX categorisation to any prisoner subject to it;

d) 
improves training for staff dealing with HRX prisoners in order to ensure that staff fully understand the rationale of HRX and its consequences.

(4.3)
“66% Rule” and Programme Provision

We recommend that the Department:

a) 
continues its review of “the 66% rule” with expedition;

b) 
adopts a formal process to resolve any conflicts between its programme policy and any expectations of the Parole Board or sentencing judges with regard to particular prisoners.

(4.4)
Health Services

We recommend that the Department:

a) 
establishes 24 hour nursing cover on site for all prisons, subject to exceptional circumstances;

b) 
undertakes a full review of the adequacy of dental services in the light of our comments.

(4.5)
Sentence Management Plans
We recommend that the Department:

a) 
establishes a national policy for on-going staff training in sentence management planning;

b) 
links finalised management plans and programme availability in order to ensure that every plan is implemented if it remains relevant to the prisoner.

(7)
Staff Training

We recommend that the Department:

a) 
keeps under review education processes for staff with the object of introducing standard on-going training for staff;

b) 
requires Unit Managers and other senior staff regularly to visit the prison floor and liaise both formally and informally with staff and prisoners.

……………………………………………

……………………………………………

   John Belgrave, Chief Ombudsman



Mel Smith, Ombudsman

2 December 2005
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