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Report of

Ombudsman Mel Smith
On a Complaint against
The Southern Institute of Technology
By Six Former Students

Presented to the house of Representatives in accordance with section 22(4) of the Ombudsmen Act 1975
Report Of Ombudsman Mel Smith
On Complaint Laid Against 

The Southern Institute Of Technology
By Six Former Students

1.
The Complaint
1.1
In December 2002 I received a complaint by six former students of the Southern Institute of Technology, (the Institute), who in 1999 had been enrolled in the National Certificate in Social Services programme conducted by it. 

1.2
The complaint was, in essence, that the programme had been held out to be the first year of a two year course of study that would lead to a National Diploma in Social Services and that when the Institute decided not to proceed with the National Diploma in Social Services course in 2000, the remedy offered by the Institute for the effect of this decision on the students was in the particular circumstances inadequate and unreasonable.  

2.
Jurisdiction
2.1
I derive my jurisdiction to investigate the complaint from section 13(1) of the Ombudsmen Act 1975, which states:

“13. Functions of Ombudsmen -
(1)
Subject to Section 14 of this Act, it shall be the function of the Ombudsmen to investigate any decision or recommendation made, or any act done or omitted, whether before or after the passing of this Act, relating to a matter of administration and affecting any person or body of persons in his or its personal capacity, in any of the Departments or organisations named or specified in Parts I and II of the First Schedule to this Act…”

2.2
Organisations specified in Part II of the First Schedule to the Ombudsmen Act 1975 include institutions established under Part 14 of the Education Act 1989.  The Institute is such an institution and accordingly I have jurisdiction to investigate decisions made by the Institute that are of the kind that was the subject matter of this complaint.

3.
The Facts Of The Case
 

From the material made available to me, the following facts emerged.

 

3.1
At the relevant time the Institute’s curriculum was structured in such a way that the National Certificate in Social Services was a one-year programme that formed an integral part of what was a two-year National Diploma in Social Services programme.  In 1998 the Institute had advertised the Diploma programme as a one year programme for which completion of the Certificate was one of the pre-requisites.  That is, only students who had already completed the Certificate programme were eligible to apply for enrolment in the Diploma.  A number of 1998 students who were eligible and accepted onto the Diploma programme graduated at the end of the 1999 year with that qualification after two years of successful study.

 

3.3
It was not until 17 November 1999 that serious questions were raised about the structure of the Diploma programme.  It then became apparent that from the outset the required format for a Diploma qualification should have been the Certificate year (year one), followed by a two year Diploma programme.

 

3.4
As a result of the subsequent review, the Institute determined not to offer the Diploma in 2000.  A revised Certificate programme was offered in 2000, after, as I understand, some questions had been raised regarding the quality of the 1999 Certificate programme.

 

3.5
The 1999 Certificate students were thus not able to apply for progression to a Diploma programme in 2000.  To compensate for that, the Institute offered them a free course in 2000 but not in the area of a social services programme 

 

3.6
The students considered this did not adequately reflect the disadvantage suffered by them.  

 
3.7
In the immediate aftermath of the decision not to conduct the Diploma course in 2000, a number of students, including the complainants, started legal proceedings against the Institute.

 

3.8
At a judicial settlement conference on 12 March 2002 the presiding Master indicated that as a matter of law, and based on the material before him, the students’ claim was unlikely to succeed.

 

3.9
The Institute thereupon offered not to pursue costs if the students discontinued their claims.  The students accepted that offer and a notice of discontinuance was signed between the parties.

3.10
In December 2002 I received the complaint that is the subject matter of this report. 

 

4.
Legal Issues
 

4.1
Given that the students had commenced and discontinued legal proceedings with respect to the Institute’s actions in deciding not to proceed with a Diploma programme in 2000 I considered whether it was open and appropriate for me to commence an investigation into their complaint.  After careful consideration, I formed the view that there was a significant distinction between the subject matter of the proceedings and the complaint I had received.

4.2
The proceedings would have established whether the Institute was legally liable to the students for its actions in relation to the cessation of the Diploma programme.  However, the complaint made to me was that the Institute’s decision to limit its offer to ameliorate the impact of its decision on the students to the option of a year’s course free of charge in an area of study different to the one they had sought to pursue was unreasonable.  

4.3
In this regard, it was clear that whatever might be the Institute’s legal position it had made certain administrative decisions affecting the students concerned. Accordingly, whether or not the Institute’s actions were lawful, the reasonableness from an administrative perspective of its offer to the students was a matter that fell properly within my jurisdiction. 

4.3
In this context it may be helpful to explain that “unreasonable” in the context of the Ombudsmen Act has consistently been accepted by successive Ombudsmen as having a broader meaning than the Courts adopt for the purposes of judicial review.  This approach finds judicial support in Commissioner of Police v The Ombudsman, (30044/94, Supreme Court of New South Wales, Administrative Division, 9 September 1994) where the view was expressed that an Ombudsman could find conduct to be unreasonable, “if there is material to support the view that the relevant decision-maker had acted otherwise than in conformity with the standards reasonably to be expected of such an office holder”.  

4.4
I was satisfied that the complaint made to me was not seeking to relitigate the subject matter of the proceedings that had been brought and discontinued.  Accordingly, I did not see that those proceedings would have been an adequate alternative remedy to an investigation of the complaint I had received or one that I could reasonably have expected the complainants to have pursued.  There were thus no grounds for me to consider exercising the discretion not to investigate the complaint under section 17 of the Ombudsmen Act on that basis.

4.5
I also considered it would be inappropriate to refuse to investigate the complaint pursuant to section 17 of the Ombudsmen Act on the grounds that the complaint related to matters more than 12 months old because: 

· any delay had been occasioned by the students seeking to resolve the matter through other means, which is what is expected of complainants before recourse to an Ombudsman is sought; and

· there had been no such delay once it was clear that no other resolution could be found; and

· there had been no change of relevant personnel at the Institute, neither was it necessary to rely heavily on the memory of the parties, the relevant facts being largely a matter record. 


Accordingly, I was satisfied that neither my investigation nor any of the parties would be disadvantaged by the fact that the decision complained of was made some 2 years prior to the complaint being made to me.

5.
Progress Of The Investigation
 
5.1
I notified the Chief Executive Officer of the Institute on 4 March 2003 of my intention to investigate the complaint.  

 

5.2 
A response was received on 26 May 2003.  This was largely limited to explaining the justification for the Institute’s decision to discontinue the Diploma course.  Further comments were received on 2 July 2003 that expanded on the earlier explanation. 

5.3
On 25 July 2003 I wrote to the Institute advising that I had formed a provisional view that the Institute’s decision to offer the student’s a free course in 2000 appeared to me to be inadequate in the circumstances and therefore unreasonable.  I invited the Institute to respond to my provisional views by 22 August 2003 before coming to any final opinion on the matter.  I received no response and on 3 September 2003 I reported my final opinion to the Institute sustaining the complaint by confirming my provisional view and recommending that the Institute reimburse the 1999 course fees and related out of pocket expenses incurred by each of the complainants.  I requested the Institute to advise me by 26 September 2003 of the steps the Institute would be taking to give effect to my recommendation.

 

5.4
Pursuant to section 22(3)(g) of the Ombudsmen Act I sent a copy of my letters of 25 July and 3 September 2003 to the Minister of Education.

5.5
By letter dated 18 September 2003 the Institute provided comment on my opinion and advised me that it did not accept the views I had formed. Further comment on behalf of the Institute was also received subsequently from its solicitor who confirmed that the Institute did not propose to take any action in connection with my recommendation.  

6.
Opinion
 

6.1
In my consideration of this complaint, I noted the information which was available to the students at the time they enrolled, or were contemplating enrolment, in late 1998.  From the information available to me, it seemed that the Institute was promoting the Certificate programme as an entry requirement for the Diploma programme and that the Diploma was a one year programme following completion of the Certificate programme.  In other words, anyone wishing to gain a Diploma as a qualification was required to successfully complete two years of study, with the first year of study being the Certificate programme.  I noted that in the proceedings that had been filed against the Institute prior to the complaint made to me the Institute had admitted the claim that:

 

“Through the promotional material, the defendant has represented:
…
c.
The National Certificate is a programme designed as:
 
‘...the first year of a two-year Diploma in Social Services’”.
 

6.2 
Accordingly, I was of the view that students wishing to make a career in Social Services could reasonably expect that, having satisfactorily completed the Certificate programme and fulfilled other requirements, they could apply to be accepted onto the Diploma programme and emerge, after a total of two years successful study, with a National Diploma in Social Services.  

 

6.3
It appeared to me that students who enrolled in the Certificate programme in 1999 would have had the clear understanding that successful completion of the Certificate would enable them to apply for entry into the Diploma programme and that it would be possible for them to graduate with a National Diploma in Social Services after two years of study.  The example of the 1998 Certificate students who were, in 1999, enrolled in the Diploma programme and who subsequently graduated with the Diploma would have served to reinforce such an understanding.

6.4
In my view the Institute, in its consideration of the complainants’ claims, did not appropriately recognise or give sufficient weight to the reasons why these students had enrolled in the Certificate programme.  All six had been insistent that it was because it could lead, subject to successful study, to a National Diploma after two years.  None were interested in the Certificate as a stand-alone qualification.  It was, for these six at least, a required and necessary pre-requisite step on the way to their ultimate goal of a National Diploma in Social Services.  I have no reason to doubt the veracity of their statements defining to me their intent, nor did the Institute seek to dispute this.

 

6.5
The students were well aware of what would be required for them to gain entry to the Diploma.  They did not expect that such entry would be automatic.  They did expect, however, that they would have an opportunity to gain entry.  Given their aspirations, the offer of free enrolment in some other and quite unrelated course in 2000, was neither of interest or consolation to them.  Their aspiration was to gain a particular qualification in social services for the purpose of pursuing a career in that field.

 

6.6
The Institute argued that the Certificate was a stand alone qualification and that the students were not enrolled in the Diploma.  That was indeed the factual position.  However, I was satisfied that the students’ sole purpose of enrolment in the Certificate was to enable them ultimately to complete the Diploma programme and the fact that the Institute had represented the Certificate to be “the first year of a two year Diploma” could not be overlooked.
 

6.7
In my view, the Institute should have given appropriate recognition to the effect of its actions on students who had already embarked on a course of study that had the Diploma as its objective when it decided not to offer the Diploma course in 2000.  These students had not been given the opportunity to decide whether they wished to enrol in the National Certificate course, and put their time and resources into acquiring that qualification, in the event that a Diploma programme would not subsequently be offered by the Institute.

 

6.8
The Institute submitted that it was necessary for it to discontinue the Diploma course because of the difficulty in finding out-work placements.  In a letter to me of 2 July 2003 it was observed:

 

“By late 1999 it became obvious that it would be completely impractical to carry on the Diploma course in 2000, because of the constraints on finding out-work placements.  The qualification could not be taught without that out-work, and it would have been irresponsible in the extreme for SIT to have run that course without being able to provide an essential element of the qualification.
 
For that reason, a reluctant decision was made to discontinue the Diploma course, and because the same problems continue there has been no intention or effort to re-establish the Diploma course.”
 
6.9
From other information available to me it is clear that there were several other reasons why the National Diploma was not offered in 2000.  In a letter of 8 May 2000 to the New Zealand Qualifications Authority, the Institute states:

 

“...there were a number of reasons why we decided not to commence the Diploma in 2000.
 
The primary reason was our serious concern about the academic merit of delivering this qualification to the required quality standard in one year following the National Certificate.  This was in spite of our holding the required accreditation to Level 6.  Following consultation with the ITO, the decision was made not to offer the National Diploma in 2000.  Key reasons were:
 
· the qualification level and experience of key tutorial staff;
· suitability and appropriateness of required work placements;
 
· our ability to provide adequate and appropriate supervision of student work placements;
· the high level of timetabled teaching requirements needed to deliver the scheduled outcomes within one year;
· the significant level of disquiet about the qualification as proposed, expressed locally by industry representatives on our Advisory Committee;
· issues raised by students participating in the Diploma during the 1999 academic year, including matters raised above relating to workplace supervision and relationships with one particular tutorial staff member.”
 
6.10 
That the Institute was entitled to discontinue the diploma course was not in issue in my investigation.  What was of relevance was that, at the time the students enrolled in the Certificate programme in 1999, the Institute had acted in such a manner that it was reasonable to expect it had so structured the Diploma course that no problems of the kind subsequently identified with its content and delivery would arise.  That it had not done so, and consequently had to abandon the Diploma course, appears to have been recognised by the Institute as having adversely affected the students.  However, the remedy offered, that of an opportunity to study in another Institute programme without payment of fees in 2000, was inadequate.  

 
7.
Preliminary View
 

I formed the preliminary opinion that the offer of a year’s free course of study made by the Institute to the complainants, in the circumstances and for the reasons outlined above, had been inadequate and unreasonable and to this extent the complaint could be sustained.  I advised the Institute of this on 25 July 2003 and that I was prepared to consider any response it might have to my preliminary view before coming to any final conclusion.  

8.
Final View
 
8.1
The Institute did not respond to my preliminary opinion as I had invited and consequently I confirmed it as my final opinion on 3 September 2003.  

9.
Recommendation
 
9.1
In light of the opinion I had formed, I recommended, pursuant to section 22(3) of the Ombudsmen Act that the Institute reimburse the course fees and related expenses of each of the complainants.  I calculated this to be $20,907.56 in total.

9.2
In reaching this decision I noted that the students in making their complaint had sought a remedy that went beyond such reimbursement.  However, I regarded any general claim to be more properly considered in the context of the Institute’s legal obligations and these had been the subject of the proceedings that had been discontinued.  My recommendation was made on the premise that, while the Institute may not have breached any legal obligations, it should have acted in a manner that would reasonably reflect what a body such as the Institute should have done in response to the effect on the students of what I identified as administrative failings on its part. 

9.2
I requested the Institute to notify me by 26 September 2003 of the steps it would be taking to give effect to my recommendation.

10.
Subsequent Events
 
10.1 
The Institute responded to my final view and recommendation on 18 September 2003 stating that it did not accept my preliminary views or final opinion and sought to discuss matters further with me.  A meeting for this purpose was held on 6 November 2003.

10.2
Following that meeting, the Institute’s solicitor wrote to me on 16 February 2004 arguing that the agreement reached at the judicial settlement conference in March 2002 was a full and final settlement of their dispute with the Institute and that it was unfair for the students to have lodged a complaint with my Office.

 

10.3
In light of this new proposition I asked to be provided with the details, including a copy of any deed of settlement or agreement to this effect that supported the contention that the students had reached a settlement of their grievance with the Institute.  No such documentation was produced.  Consequently, I was not persuaded that, in discontinuing their proceedings in return for the Institute not seeking costs, the students had thereby reached agreement with the Institute in relation to whether the Institute had dealt with them in an administratively reasonable manner. 

10.4
The Institute’s final advice through its solicitor was that it did not propose to give effect to my recommendation.  

10.5
Copies of the Institute’s and its solicitor’s comments (together with my letters to which they relate) are attached as required by section 22(5) of the Ombudsmen Act 1975.

10.6
In light of the Institute’s reaction, and pursuant to section 22(4) of the Ombudsmen Act, I sent a copy of my opinion and recommendation to the Prime Minister before making this report to the House.  The Prime Minister has acknowledged the report containing my opinion and recommendation.  She noted in her letter to me that neither she nor any of her Ministers are empowered to direct the Southern Institute of Technology in matters of this kind.  I understand and accept that position.

10.7
The Prime Minister has commented that it is of serious concern to her and the Government that the Southern Institute of Technology has declined to accept my recommendation.  She has asked that I and the Associate Minister of Education (Tertiary) meet to discuss how better protection can be given to students in cases such as this.  I welcome that initiative.

 

11.
I respectfully submit this Report to the House of Representatives in accordance with section 22(4) of the Ombudsmen Act 1975.

Dated at Wellington this 6th day of August 2004

Mel Smith

Ombudsman
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